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SOUTHERN DISTRICT OF NEW YORK PIQNOIRICT Gee, 


Sy 
SS: FILED om, 
=n “\ 
UNITED STATES FIDELITY & GUARANTY ; { JAN 15 10%} 
COMPANY, 


Plaintiff, 


~ against - OPINION 


ROYAL NATIONAL BANK OF NEw YORK, 68 Civ. 2054 (HF Ww) 
MERRILL LYNCH, PIERCE, FENNER & : 
SMITH, INC, 


Defendants. 
i! oe 
HENRY F., WERKER, D. J. 


This is an action to recover damages for the conversion of certain 


United States Treasury Notes arising under the following circumstances, 


On May 15, 1966, W. E. Itutton & Company (Hutton) had in its 


Possession the Treasury Notes which are the subject of this action in a vault room 


in the Bankers Trust Company at 14 Wall Street, New York, New York. Late in 


August 1966 when the Cashier of Hytion Conducted an in-house audit it was 


discovered that these Treasury Notes were missing. Thereafter Hutton made a 


physical search of the vault in order to assure itself that the notes had not been 


misplaced. As carly as September 4, 1966 James Barbi, a partner in Hutton, 


learned of the Missing notes, 


United States Fidelity and Guaranty Company (USF&G) was formally 


notified by Hutton of the loss by letter dated September 28, 1966 to IUS agent 


William H. Kreidier Agency which contained a list of the nuinbers and values of the 


notes, This ietter was written feom the Cincimiati office of liutton by its assistant 


operations officer, Thomas A. Rox kafeller, who obtained the inforrnation by Telex 


from the New York office. The only record which Hutton had of the numbers of 


the Treasury Notes was a handwritten list of certificate numbers prepared in May 


1966 by the Clerk who clipped the coupons froin the Treasury Notes. That list was 


never produced. The list was essential because jt was the beginning point from 


which Hutton then reviewed its records of Treasury Note transactions from May 15, 


1966 to September 1966 10 determine which certificates were delivered and 


received in order to determine which certificates should have been in the vault. 


The fact that Hutton was required to go throujh this process in order to determine 


what securities it had on hand indicates that its system was, to say the least, casual 


and careless and hardly a sccure System. The activity in Treasury Notes was then 


minimal and the process was not as laborious as it might scern. Those records 


which were used for this process were never produced although those and the 


Original list were requested by defendants. The records should have been in 


existence at least until 1974, 


There were no safeguards built into Hutton's method of investigation 


to safeguard against a clerk's crror, in reviewing the records for Purposes of 
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identifying the missing certificates. It is apparent that at least one such error did 


occur with respect to Treasury Note 31606 in the amount ef $5000 which had been 


received by the Federal Reserve Bank of New York on denominational exchange 


from Hutton on May 27, 1966. 


Although Hutton knew these were bearer secut ities the tithe to which 


passes by delivery they did not report the loss to anyone other than USF&G until 


November 2, 1966. On that date, 


at the urging of James E. Bills, USF&G's claims 


examiner, the loss was reported to the Federal Bureau of Investigation and the 


police. This failure was deliberate in order to avoid the bad publicity which might 


result if the loss was reported, 


As long as Hutton did not report the loss to the FBI or police any 


inquiry as to the notes would have been fruitless. 11 should be noticed that USF&G 


although it was informed of the loss made no report to any authority either, 


USF&G paid the claim of Hutton under the insurance policy and is 


here as the assignee of Hutton. 


This action was commenced on May ay 1968. The complaint alleges * 


that the Treasury Notes Which Hutton found to be missing were stolen sometime 


between May 16, 1966 and August 5, 1966. Soine of those notes were presented for 


Sale at the 149th Street branch of defendant Royal National Bank (Royal) by one 


Frank Mazzochi, Jr. (Mazzochi), In accordance with Mazzochi's request Royal sold 


the notes to defendant Merrill Lynch, Pierce, Fenner & Sinith, Inc. (Merrill Lynch) 


and deposited the Proceeds into a personal checking account of Mazzochi which he 


had opened for that purpose and from which he withdrew the proceeds in cash. The 


basis for liability is that neither Royal nor Merril! Lynch negotiated the Treasury 


Notes in good faith or observed reasonable “ommMergial standards so as to gain the 


PPE ton {rom liability contained in § 8-318 of the Uniform Commercial Code. 


Further with respect to Merrill Lynch it is alleged that it violated Rule 405 of the 


New York Stock Exchange Rules. This is the so called "know your customer rule" 


which requires investigation to identify the customer before Negotiating securities. 


The defendant Royal admits in its answer that it scid certain 


Treasury Notes for Mr. Mazzochi and deposited the proceeds into his personal 


checking account from which he Subsequently withdrew them. Royal sets Up as an 


affirmative defense § 8-318 of the Uniform Commercial Code. At the trial Royal 


moved to amend its answer to include defenses of €stoppel, failure to mitigate 


damages and coni, ibutory negligence. That motion is granted since in the Opinion 


of the court all of the parties were aware of the facts in this case and neither the 


Plaintiff nor the Codcfendant Merril} Lynch are prejudiced by these affirmative 


defenses. 


Merrill Lynch admits that it purchased Certain Treasury Notes from 


Royal, but denies any liability to USF&G. Its answer also contains a cross claim 


against Royal based upon a breach of warranty which Royal has denied in its answer 


to the cross claim. 


This case was tried Without a jury on August 6, 7, 8 and N, 1975. Six 


witnesses appeared in open court, The parties Stipulated that the pretrial 


depositions of 1$ others would be submitted to the court. The last papers were 


received on December ll, 1975, 


On August 4, 1966 Frank Mazzochi, Jr. came into the 149th Street 


branch of Royal and approached Rudolph Santoro, one of Royal's employees, for the 


Purpose of selling a $10,000 United States Treasury Note. Santoro was then acting 


head of the loan department at that branch. Mazzochi identified himself as an 


Officer of the Mutual Credit Union (Mutual), M utual had been a customer of the 


bank since around 1950. Its members and officers were customers of the bank and 
some of its officers had Previously in 1965 identified Mazzochi as the new president 


of Mutual. Mutual was also a frequent borrower at the bank. Mazzochi thus came 
ta the bank upon good recommendation. He was well dressed and presented a neat 


and genticmanly appearance. 
Santoro's responsibilities at this time were clerical in nature. He did 


hen Mazzochi told him 


not make decisions or judgments and was not an officer. W 
3 


uh. 


of the nature of the transaction It was the first such transaction Santoro had 


handied as acting head of the Joan departinent. He Gave Mazzochi a receipt for the 


note dated August 4, 1966, and Mazzochi gave him an authorization to sell the note 


which stated: 


"I hereby authorize Royal National Bank to sell for me one (i) $10,000 


U.S. Treasury Notes # 112255 - Due November 15, 1970 SAC 11/15/66." 


Santoro retained the United States Treasury Note and sent Mr, 


Mazzochi to one of the officers for approval of the sale. 


Mr. Mazzochi saw Mr. Robert Kayner a credit officer of Royal with 
full authority to approve a sale of Treasury Notes. He had met Mazzochi about a 


year before and knew Mazzochi to be an officer of Mutual and as a person who had 


accounts in the bank in connection with a contracting business. Kayner recalied 


that he spoke to Mazzochi only with respect to the first sale, although he 


acknowledged that the bank's records showed that he had approved two subsequent 


Sales of Treasury Notes for Mazzochi. 


According to Kayner, during that first conversation, Mazzochi stated 


that he was selling the Treasury Note for his family. He approved the sale of the 


note because he had no reason to believe Mazzochi was not telling the truth or did 


not have the right to sell the note. The approval was verbal at th 


at time. 
Santoro routinely called the Federal Reserve Bank in New York to 


inquire whether the note had been reported missing or stolen. After receiving a 


Negative response he called Merrill Lynch and placed the order for the Sale. Merrill 


Lynch's confirmation shows the date of trade as Au sUSt 5, 1966 but Santoro claims 
y & 


he made the sale on August 4, 1966 and physically delivered the certificate on 


August 5, 1966. There were no instructions to the effect that Santoro was to cail 


the Fedcral Reserve and, so far as can be determined, Fedcral Reserve maintained 


no official list of missing or Stolen securities. The only official list of missing or 


‘ 
Stolen securities was maintained in the Treasury Department, Bureau of the Public 


Debt. It is the policy of the Treasury Departinent that these securities pass freely 


without undue restriction. 


After the sale on August 4, 1966 Santoro prepared a confirmation slip 


dated August 5, 1966 which Kayner signed to Signify his approval. 


On August 5, 1966 Mazzochi presented seven Treasury Notes 


aggregating $60,000.00 for sale. Santoro followed the same procedure with these 


notes as is set forth above as did Kayner, These were sold for $60,092.93 bringing 


the total sales to $70,108.42, 
The second sale was completed on August 5, 1966, 


Mazzochi had requested that the proceeds be paid to him by bank 


check but instead at Royal's request he opened a personal checking account to 


which the proceeds of sale were credited on August 9, 1966, 


A third sale involving $70,000 in Treasury Notes took place on August 


9, 1966. The proceeds of sale amounting to $70,083.70 were credited to Mazzochi's 


“account on August 10, 1966. The balance in his account that day amounted to 


$140,192.12. Mazzochi withdrew the procecds of sale in cash. On August 9, 1966 he 


withdrew $35,000, on August 10 he withdrew 913,000, and then $10,000 on every 


business day between August 12 and August 23 with a final withdrawal of $10,000 on 


August 29, 1966. The balance left_in the account after the withdrawal on August 


29, 1966 was $2,192.12. On September 2, and 23, 1966 he withdrew $500.00 and 


$1687.00 respectively in cash. 


On September 12, 1966 Mazzochi again came to Santoro with 12 


Treasury Notes Aggregating $72,000. More than a month had clapsed from the time 
of the first three sales and Royal had heard nothing which would indicate to it that 


there was any question about those sales. By this time Kayner had left the 149th 


Street branch. Asa consequence Santoro referred Mazzochi to Edward I. McGraw 


another officer of Royal for approval of the sale. Santoro informed McGraw of the 


Prior sales and this sale was approved by McGraw. The same procedure was then 


followed by Santoro and McGraw. The 12 bonds were sold on September 12, 1966 for - 


$71,698.70. McGraw had known Mazzochi for almost two ycars in September 1966 


and was on a first name basis with him. McGraw discussed the transactions with 


Mazzochi and asked him if the notes were his to which Mazzochi replied that they 


were. McGraw unfortunately died during’ the pendency of this action and 


consequently only his pretrial deposition was available to the court. 

On €ach of the delivery tickets which were prepared by Santoro there 
was endorsed in a conspicuous place "For the Account of: Frank Mazzochi, Jr." 

The delivery tickets for the first, second and third sales were 
addressed to "Merril! Lynch Pierce Fenner & Smith, 70 Pine Street New York City." 


The delivery ticket for the fourth sale was addressed to "Merrill Lynch Pierce 


Fenner & Smith c/o Manufacturers Hanover Trust Co. 40 Wall Street New York 


City." Each of the checks for the proceeds.ct saicewere made ayable to Roykil's 
y Pp Pp 


order alone. 


When the proceeds of the fourth sale were received by Royal, 


McGraw ordered them to be held in a suspense account. He then spoke to Mr. 


Irving Stolz, attorney for Royal, and sent a memorandum to Mr. Peter Walter, the 


Cashier at Royal's main office, asking both how he should proceed. This was done 


on September 19, 1966. By letter dated September 71, 1966 and his memorandum’ 
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endorsed thereon Mr. Stolz was able to reconstruct these dates but he had no 


independent recollection of them. Stolz advised McGraw to Get an affidavit from 


Mazzochi asserting ownership of the Treasury Notes. This was done on September 


20, 1966 in McGraw's presence with respect to all the Treasury Notes sold for 


Mazzochi's account in September and August 1966. 


Stolz, after he received Mazzochi's affidavit which was enclosed with 


McGraw's letter of September 21, 1966, called a Mr. Wallace Nathan who was 


counsel to the Deputy Comptroller of the Currency and Peter Walter Called the FBI 


and the Secret Service. No report that the Treasury Notes were Stolen or missing 


was received from any of these sources, In the meantime Mazzochi retained an 


attorney, Mr. Leonard Yoswein, to represent hiin in connection with getting the 


roceeds of the fourth sale released. Muazzochi came into the bank every da to 
p y day 


find out what was happening. Yoswein demanded the funds on the ground that 


Royal had no legal right to retain them, but was put off on the ground that the 


Treasury Notes were being checked through various government agencies. 


This investigation was apparently concluded on September 29, 1966 


for on thet day the proceeds of sale were credited to.Mazzochi's personal checking 


account. The banks records indicate that on September 30, 1966, a Friday, 


Mazzochi withdrew $10,000 and on October 3, 1966, the following Monday, he 


withdrew an additional $61,000 both in cash. All of the checks drawn to cash by 


Mazzochi were presented to Royals 149th Street branch and paid in cash. All of 


these services were rendered to Mazzochi by Reyal without compensation. 


On September 21, 1966 a report was inade to the Federal Reserve 


Bank of New York as required by Federal regulations of these unusual cash 


transactions by Mazzochi as follows: 
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"Within a period of twenty (20) days this money was withdrawn from 


account in twelve (12) cash transactions." 

Mazzochi, before the Treasury Notes transactions, was known to the 
bank not only through his Mutual connection, but also through a partnership account 
and a corporate account. None of these accounts involved arnounts of money of the 


magnitude which the Treasury Note transactions did. The accounts did not, on the 


other hand cause any problems for the bank. Mazzochi had also been approved by 


the State Banking Department in his capacity as president of Mutual. 
Of the 26 notes involved in the Mazzochi transactions 1 find that 


Hutton had an immediate right to possession to 24 of those notes. Iam excluding 


notes 31606 and 2214 for the reason that the former was surrendered for 


denominational change and the latter does not appear to be one of the notes which 
was. possessed by Hutton at the material time. It is true that one note number 2114 
was negotiated and if the Telex transmitted list was the only list upon which that 
appeared an inference could be drawn that there was an error in transmission to 
Cincinnatti but in this case there is also an affidavit made by one Rudolph Galli in 


New York which also claims that note. to be missing as a result of the routine audit 


- 


conducted in August 1966. Each of these notes were in the amount of Five 


Thousand Dollars; therefore, plaintiff's original claim is reduced by that amount. 
With respect to the documentation as to how the certificate numbers 
of the notes were arrived at by Hutton plaintiff had a right to obtain an order 
precluding any proof with respect to those facts before the trial. It did not do 56 
and must now be bound by the testimony of Mr. Rockafctier which the Court found 
entirely creditabic. It is not necessary that a person be the owner of a chattel to 


bring an action in converstion. The essential is that the person who claims 


a4. 
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Conversion has a right to immediate possession. 


I am of the opinion that the 


Insurance Company, 486 F.2d 194 (2¢ Cir. 1973) controls the decision in this case, It 
eee Ce OM 


was there held that a bank which failed to investigate a borrower or his right to 


negotiate bearer bonds Which the bank had accepted as collaterial for a loan did not 


Constitute bad faith and Preclude the bank from chjeying the status of a bona fide 


purchaser even though the bonds were Stolen: 


The New York law is clear that only actual knowledge or disregard of 


Suspicious circumstances May Constitute evidence of bad faith, Grarmatan National 
aah National 


Bank & Trust Co. Vv. Mikolajczak, 142 N.Y.S.2d 564 (Sup. C1. Monroe Cnty, 1955) 
HO: Ve Mikolajczak 


"Negligence is not enough, bad faith must exist." Coopersrnith y, Maunz, 227 App. 
Div. 119, 237 N.Y.S. | (App. Div. 4th Dept. 1929). The Codification of this Principle 
in the Uniforin Cominercial Code 46 8-301 - 8-3104(3) js undoubted. The Principles 


enunciated also form the basis for Royal's claim that it is not liable under § 8-318 


because it acted in 600d faith as agent for Mazzochi. Under the iacts which I have 


Stated at length and the New York law, I find that the defendant, Royal as agent, 


acted in good faith and observed reasonable: commerciad standards as is required by 


’ 8-318. The testimony of plaintiff's expert on reasonable Commercial standards, 


Mr. Sixt, has been largely discounted for the reason that in this court's Opinion he 


appeared to be biased. The net of his opinion was that those standards required 


Royal to refuse to deal with Mazzochi. In the light of Mazzochi's relationship to 


the bank for over a year I da not regard the Circumstances sufficiently Suspicious to 


i Cause the bank concern, This is especially true when Considered in relation to the 
" Circumstances in Gutekunst where the Negotiator had no relationship to the bank 
“oe SE 


and was In fact a Stranger to it, 
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Merril Lynch which ultimately became the purchaser of these 


Treasury Notes did not know Mazzochi. Insofar as it was concerned it had, in my 


opinion, the right to rely upon Royal which ss its Custorner and became a bona 


fide purchaser under § §-304(3). It had no obligation to by-pass Royal and inquire 


independently as to who Mazzochi was. If it had inquired of Payal it undoubtedly 


would have been inforined of his contacts with the hank as a customer, I conclude 


therefore that Merrill Lynch did not violate Rule 405 of the N.Y. Stock Exchange 


Rules, 


The case of Hartford Accident & Indemnity Co. v. Walston & Co., 2 


N.Y.2d 219, 287 N.Y.S.2d 58, 234 N.E.2d 257 (1967) which plaintiff claims to have 


decided the precise issuc is inapposite. 


Inquiry, elsewhere either by Royal or Merrill Lynch would have proven 


fruitless because Hutton did Not report the loss until long after the transactions had 


been completed and the funds withdrawn. Furthermore, Hutton's actions after the 


securities were found to be missing were slothful to Say the least, 


Finally the Principle of Bunge Corr y, Manufacturers Hanover Trust 
ol A ES Manover Trust 


Co., 31 N.Y.2d 223, 335 N.Y.S.2d 412, 286 N.E.2d 903 972) is: applicable to this 


Case That case stands for the principle that as between two innocent victims the 


one who has permitted the wrong to occur must bear the loss. While the fact 


situation is different because in that case plaintifl's faithicss employee caused the 


less through fraud, here Hutton took a business decision not to report the loss and 


only did so under the urging of plaintiff's cinployee. The loss was caused by the 


failure of Hutton to properly maintain an inventory to insure the security of the 
Notes in its possession and its further failure to promptly report the loss. Lf it had 


reported the loss even on September 24, 1966 it might well have avoided a part of 


-1L. 


the loss. Even the plaintiff knew of the Joss on September 27, 1966 and yet 


Permitted Hutton.to maintain its silence until Noveinber, The account of Mazzochi 


was released on September 29, 1966. e 


I therefore find that as between plaintiff and its assignor and the 


defendants here plaintiff, must bear the loss. The complaint is dismissed. 


Judgment for the defendants Royal and Merrill Lynch. 
SO ORDERED. 
DATED: New York, New York 


January 12, 1976 
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COMPLAINT (Filed May 20, 1968) 
UNIVED STAYES DISTRICY COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES FIDELITY & GUARANLY COMPANY, 
Plaintiff, 


~a)‘ainste Plaintiff demands 


a_jury trial 
ROYAL NATIONAL BANK OF NEW YORK, MERRILL = ~~ ’ 
LYNCH, PIERCE, FENNLR2 & SMITH, INC. , 
& FRANK MAZZOCHI, Jk., 


Detendants. 


Plaintiff by its attorney Samuel Komoroff, for its 
complaint alleges: 

1. Plaintitt is an insurance company duly organized <n 
the State of Maryland, with its principal office ana place of 
business in Baltimore, Maryland, and is authorized to do 


| business as a bondin,, company and does such business in the 


| City, State and County of New York, 


2. Royal National wank of New York (herein called "Koyal") 
| is a banking company duly authorized to acnduct such business by 
the Comptroller of Currency, Washington, D.C., and doing such 

| business in the City of New York, including the counties of 

New York and -ronx, with its principal place of business in 

New York County. 

3. Merrill Lynch, Pierce, Fenner and Smitn, Inc. (herein 
called "Merrill Lynch") is a duly organised Delaware corporation 
engaged in the business of stockbrokers, with its principal 
place of. business in the City, State and County of wew York. 

4. W.E. Hutton and Co. (herein called "Hutton"}), in 


business as soockbrokors in New York City, between may and August, 
1966, had in ite possession, wus lawiul holder and was entitled | 
to immediate possession, custody and control of 26 Coupon 5% 
Treasury Notes of the United Stetes, Series A, 1970, with at- 
tached coupons payable May 15 and November 15, in the values of 


and as enumerated in Schedule A, attached hereto, 


JA20 
de Said securities wore stolen from Hutton between May 15) 
and August 5, 1966, and Hutton discovered some time thereafter 


that said securities wure missing. 


Plaintiff hercinaftor ulleces on 
anformation and beliof 


6. In August and Septembor, 1906, defendant Frank 
Mazzochi, Jr. (herein called "Mazsochi") produced for sale said 
stolen securitios at iioyal's branch, 326 cast 149 street, Bronx 
County, City of Now York. 

7. On or about August 5,, 1966, a Friday, and during the 
following week, at Mazzochi's request, defendants wrongfully 
interfered with Hutton's right to immediate possession to 
$70,000 worth of said securities by causing them to be cashed, 
sold and transferred, thereby wron fully exercising posseasion, 
dominion and control cvor said securities, and converting them. 


8. On or about August 9, 1966, a Tuesday, and during that! 


{ 
week at Mazzochi's revuest, defendants wrongfully interfered with: 


Hutton's right to immediate possession to an additiona} tortion 
of said securities, totaliing ¥70,000, by causing thom to be 
cashed, sold and transferred, thereby wrongfully exercising 
possession, dominion and control over said securities, and 
converting them. 

9. Om or about September 12, 196% and during that month, 
at Maszochi's request, defendants wrongfully interfered with 
Hutton's right to immediate possegsion to the remaining portion 
of gaid securities by causing thom to be cashed, sold and trans- 
ferred, thereby wrongfully exercising possession, dominion and 
gontrol over said securities, and converting them. 

10, During August, September and October, 1960, or within 
@ reasonable time theruafter, Maszochi received from licyal er 
Merrill Lynch, or both, the cash proceeds of all said sales or 


transfers, a above stated, totalling beyond ¥210,000. 


age 
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ll. Hutton receivod no part of the said cash proceeds, and| 
received no consideration whatovor for the cashing, sales and 


transfers of any of suid socuritios. 


{ 
12. At the time of said wronjful cashings, sales and trans 
{ 


fers, or within a reascuablo time thereafter, soid eecuritios, 
with eoupons attached tnereto, had a reasonable value of »217,000, 

13. Defendants Royal and Merrill Lynch had sufficient slate 
acout Mazzochi in August and September, 1966 as should have led 


| 
them to fairly and properly inquire into Magzochi's title and | 


right to said Treasury notes, and as to the circumstances leading 
to his acquisition and ,ossession of said Treasury notes; had 
said inquiry been properly and fairly pursued, it would have led 
to discovery by defendants of Mazzochi's defect in title, then | 
hidden but actually existing, and that Mazsochi was vhen engaene: | 
din a wrongful dispowition of ilutton's securities. 

14. Such failure to properly and fairly inquire as to 
Mazzochi's acquisition and right to possession was imprudent and | 
prejudicial to Hutton's interests, and amounted to bad faitn. 

15. Prior to Aujust, 1966, Mazzochi's transactions with 
Royal involved small corporate accounts and were not comparable in 


size and scope with the sale of said ireavury notes, He was 


i 
} 


known Royal only as a depoaitor on said corporate accounts. 
16. Prior to August, 1966, Mazzochi had no personal seccue 
at Royal; he was undor thirty years of age, and appeared con- 
eiderably younger; he had not engaged in transactions with Royal 
involving U.3. Treasury notov, or other securities. | 
17. In August, 1966, Massochi opemed a pereonal account 
at Royal aolely to receive the proceeds from said Treasury notes, | 
and within a short tine after said account was opened and the 
receipt of the first ;roceeds of said Treasury notes, Magzzocii 
went to Koyal every few days to cash his personal checks for 
$10,000, or similar large sums of money, in such manner with 
drawing the proceeds of the said Treasury notes stolen from 


Hutton. 
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13- The facts and spocial circumstances above allegod put 
Royal on notice of Nazzochi's lack of financial responsibility 
to deal with Treasur; notes in tho large amounts involved since 
the siso and scope o. such dealin.s were far greater than his 
prior transactions with Hoyal. 

19° The said ¢acte and ciroumstances, including but not 
limited to the large deposits of the proceeds of said Treasury 
notes, and the immediate and systematic withdrawal of the sane, 
required reasonable inguiry. The fair and purposeful pursuit of 
such inguiry would have revealed the truth, exposed the vice in 
the transactions and lad to the discovery of the true ownersaip | 
of said Treasury notes and the defect in title actually existing, | 
and the ourpose for which said securitica were presented for sale, 
Defundants Noyal and ciarrill Lynch owed a duty to make inquiry 
soncorning said true ownership. 

20, Said defendants aro bound by the information they would | 
have obtained had reasonably inquiry been made, to wit, that 
Mazzochi was not rightful owner or lawfully in possession of said 
Treasury notes, The failure to make reasonable inquiry constituted 
bad faith by oaid devendants in dealing with said notes. 

2t. Said defendants failed to make reasonable in wuiry as 
to where or how bMazsochi had ccme into possession of the notas, 
er whethor the proceods belonged to him, Maszochi's unusual cours@ 
of conduct involving the imaudiate and spatomatic withdrawal of 
large cums in cash every few daya failed to arouse suspicion as 
to the true ownership of said notes. 

22. Seid dofendanvs failed to make reasonable inquiry of 
Mazzoohi with a view to vorifyins his payment for said Treasury 
notes; they failed to make reasonable inguiry as to bis financial 
ability to purchase said notes, or as to hie acquisition of said 
notes; no request was mace for proof ay to the source of the 
| monies used to purchase caid notas; said defendants failed to 
| request corroLorating proof to shew owmereship, euch as con= 


firmation of purchase by Mazsochi through @ bank or broker, or 
ake 


j 
t 
| 
i 
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23. Said defendants failed to make reasonable inten t 
learn whether said Treasury notes were properly in Mazzochi's 
possession, or whether he was authorized to act for the true 
owner in the conversion of said notes to cash. 

24. Defendant Royal failed to use prudent banking judg~ 
ment. Defendant Merrill Lynch failed to use the standard of care 
prescribed by New York Stock Exchange rules in dealing with 
securities, Hoth defendants acted at their peril in the exercise 
of dominion and control over said Treasury notes, and in wronge 
fully selling them for Mazzochi without reasouable, proper and 3 
Frudent inquiry, and by making the proceeds available to Mazzochi 
for his use, notwithstanding the existence of the special circume 
stances heretofore alleged. 

25. During the times above menti ned, andfor ome time 
prior and subsequent thereto, Hutton was covered by a brokers 
Blanket bond executed by plaintiff » Which indemnified Hutton, 
among other things, against loss sustained through thett of 
securities. 

26. Plaintiff paid Hutton for the loss sustai ned thro 
the theft of said securities, as above described, became subro« 
gated to Hutton's rights in all of said securities, and Hutton 
has assigned to plaintift all right, title and interest in and to 
its cause of action against defendmts arising out of the 
cashing, sales ans transfers of said securities. 

‘27. Plaintiff has duly demanded payment by said de- 
fendants of the value of said securitide, but no payment has been 
made. 

28, ‘this court has jurisdiction because of diversity o 


citizenship and the matter in controversy exceeds over $10 ,000. 


exclusive of interest and costs. 
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WHEREFORE plaintiff demands judgment against defendants 
for $217,000, with interest, besides costs and disbursements. 
9 ] 


A 
4 


. ¢ 
ae 


‘Samuel Komoroff,| 
Plaintift's Attorney 
772-4, Woolworth bldg. 
New York City, N.Y. 


, 
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ANSWER OF DEFENDANT ROYAL NATIONAL BANK (Filed December 23, 1968) 


f weereo STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


| UNITED STATES FIDELITY & GUARANTY Index No. 68 Civ. 2054 
| COMPANY, 


Plaintifé, ANSWER OF DEFENDANT ROYAL 


| 
| NM TIONAL BANK OF NEW YORK 
| ~against- 


Defendant Demands a Jury 
ROYAL NATIONAL BANK OF NEW YORK, Trial 


;, MERRILL LYNCH, PIERCE, FENNER & 


| SMITH, INC., and FRANK MAZZOCHI, 
IRee . 


i] 
Defendants, 


-—— -— oe et oe 


| Defendant Royal National Bank of New York (Royal), 
| 


by its attorneys Hart & Hume, for its answer to the complaint 


_ herein, alleges: 

| 1. Denies knowledge or information sufficient to form 
{ 

te ‘ 

a belief as to the truth of the allegations contained in para-~ 


| 
,9raphs of the complaint numbered "1", "3", Tay ST MAA ase 


| 


,and "26", 


| 
| 2. Denies each and every allegation contained in para-! 
, graphs of the complaint numbered "6", "7", (Op ae (10%, "12" 


, and "17", except admits that in August and September, 1966, de-~- 


, 


' fendant Royal received from defendant Frank Mazzochi, 6 er 


| 


‘certain Treasury notes of the united States of America; that on 


i 


, behalf of, for the account of, and according to the instructions 
of defendant Frank Mazzochi, jr., defendant Royal delivered said 


| 


Treasury notes to defendant Merrill Lynch, Pierce, Fenner & snith| 
| for saler that defendant Royal received from defendant Merrill | 
| 


| 
1 
) | 


Lynch, Pierce, Fenner & Smith the proceeds of the sale of said 
| ixeasury notes and deposited said proceeds in the personal 
- checking account of defendant Frank Mazzochi, Jr.; and that 
defendant Frank Mazzochi, Jr. thereafter withdrew @id proceeds 
from said account. | 
3. Denies each and every allegation contained in 
,, Paragraphs of the complaint numberes "13", "14", “18", "19", 
"oO", "Zi", "32", “23". “24° and "27". 
4. Denies each and every allegation couintned in 
paragraphs of the complaint numbered "15" and "16", except ad- 
| mits that prior to August, 1966, defendant Prank Mazzochi, Jr. 
did not have a persona. checkin. account with defendant Royal, 
but was known to defendant Royal as an officer vf certain corpo= 
| rations which maintained checking accounts with defendant Royal 
| upon which defendant Frank Mazzochi, Jr. was authorized to draw, 
AS: AND FOR A FIRST, SEPARATE AND 
COMPLETE AFFIRMATIVE DEFENSE: 
5. At all times mentioned in the complaint, defendant 
Royal acted with respect to said Treasury notes as the agent of 
' defendant Frank Mazzochi, Jr., and received from cefendant Frank 


Mazzochi, Jr. and delivered to defendant Merrill Lynch, Pierce, 


' Penner & Smith wid Treasury notes in good faith, okserving 


| reasonatlecommercial standards, according to the instructions of 
Sanne S a nsiaheniininelainabatd ; . 


bh cetenantint tidied TT 


' dt principal, defendant Frank Mazzochi, Jr. 
6. By reason of the foregoing, pursuant to the pro- 


visions of Section 8-318 of the Uniform Commercial Code, defend- 


{ 
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| ant Royal is not liable to plaintiff herein. 


WHEREFORE, defendant Royal demands judgment dismissing 
, the complaint as against it, together with the costs and dis-— 


' bursemente of this action. 


By _ Abba. 


A Membe: of the Firm 
Attorney for Defendant 
Royal National Bank of New Yor 
Office & P. 0. Address 
10 East 40th f*reet 
New York, N. Y. 10016 
Tel.: 686-0920 


AMENDED ANSWER OF DEFENDANT ROYAL NATIONAL BANK 


UNITED STATES DISTRICT COURT (Filed December 30, 1968) — 
SOUTHERN DISTRICT OF NEW YORK . 4 
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UNITED STATES FIDELIT: 
GUARANTY COMPANY, 


’ 


3 ae Index No. 
Plaintiff, , 68 Civ. 2054 (HFW) 
~ against - AMENDED ANSWER OF 


ROYAL NATIONAL BANK OF Nenana pkg 
NEW YORK and MERRILL LYNCH, : A nah Foie 
| PIERCE, FENNER & SMITH, Pee Joo ae 
. INC. , : 
Deseadants. : 
Sr Ne ERD Mae LOH kK SE RED SR RG a SD Me AE sem SE en SOP eu OE aH as, REY OE Gum AD me GD om ae X 


Defendant Royal National Bank of New York (Royal), 
by its attorneys Hart & Hume, for its amended answer to the 


complaint herein, alleges: 


1. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contained 
in paragraphs of the complaint numbered "1", "3", "4", "5", 
"Ak, "ao ane "36". 

2. Denies each and every allegation contained 


‘ in paragraphs of the complaint numbered *6", "7", "8", "9", 


"10", "12" and "17", except admits that in August and 
Septemwer, 1966, defendant Royal received from Frank 
Mazzochi, Jr., certain Treasury Notes of the United States 
of America; that on behalf of, for the account of, and 

according to the instructions of said Frank Mazzochi, Jr., 
defendant Royal sold said T.easury Notes to defendant Merrill 
Lynch, Pierce, Fenner & Smith, Inc.; that defendant Royal 


received from defendant Merrill Lynch, Pierce, Fenner & 


Smith, Inc. the proceeds of the sale of said Treasury Notes 


and deposited said proceeds in the personal checking account 
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of said Frank Mazzochi, Jr.; and that said Frank Mazzochi, 
Jr. thereafter withdrew said proceeds from said account. 

3. Denies each and every allegation contained in 
paragraphs of the complaint numbered "13", "14", "any 713", 
rau’, “@2", “22", "23", "24" and *27". 

4. “Denies each and every allegation contained in 
paragraphs of the complaint numbered "15" and "16", except 
admits that prior to August, 1966, Frank Mazzochi, Jr. @id 
not have a personal checking account with defendant Royal, 
but was known to defendant Royal as an officer of certain 
corporations which maintained checking accounts with 
defendant Royal upon which said Frank Mazzochi, Jr. was 
authorized to draw. 

AS AND FOR A FIRST, SEPARATE AND 
COMPLETE AFFIRMATIVE DEFENSE: 

5. At all times mentioned in the complaint, 
defendant Royal acted with respect to said Treasury Notes 
as the agent of Frank Mazzochi, Jr., and received from said 
Frank Mazzochi, Jr. and delivered to defendant Merrill Lynch, 
Pierce, Fenner & Smith, Inc. said Treasury Notes in good 
faith, observing reasonable commercial standards, according 
to the instructions of its principal, said Frank Mazzochi, 
Jr. 

6. By reason of the foregoing, pursuant to the 


provisions of Section 8-318 cf the Uniform Commercial Code, 


defendant Royal is not liable to plaintiff herein. 


AS AND FOR A SECOND, SEPARATE AND 
COMPLETE AFFIRMATIVE DEFENSE: 
pil nnd cde ohio AE 


Upon information and belief, plaintiff's 
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assignor, W. E. Hutton & Co., discovered that the Treasury 


< 


Notes referred to in the complaint were missing or stolen 


in August or September 1966. 

8. Upon information and belief, plaintiff's 
assignor, W. E. Hutton & Co., acted unreasonably slowly and 
took an unreasonably long time to identify the actual 
certificate numbers of said missing or stolen Treasury Notes. 

9. Upon information and belief; plaintiff's 
assignor, W. E. Hutton & Co., knew the actual certificate 
numbers of said missing or stolen Treasury Notes no later 
than September 24, 1966. 

10 Upon information and belief, plaintiff's 
assignor, W. E. Hutton & Co., reported the loss of said 
Treasury Notes to plaintiff no later than September 27, 1966. 


11. Upon information and belief, plaintiff and 


plaintiff's assignor, W. E. Hutton & Co., did not report 


the loss of said Treasury Notes to the police, the Treasury 
Department, the Federal Bureau of Investigation or any 
other person or organization until November 1966. 

12. Upon information and belief, plaintiff and 
plaintiff's assignor, W. E. Hutton & Co., intentionally, 


consciously and deliberately failed and refused to report 


the loss of said Treasury Notes, as aforesaid, in order to 
avoid bad publicity. 

13. Plaintiff and plaintiff's assignor, W. E. 
Hutton & Co., knew that said Treasury Notes were bearer 


securities and knew or should have known that their delays 


in identifying the actual certificate numbers of said 
Treasury Notes and in reporting the loss of said Treasury 


Notes, as aforesaid, would make it impossible for any 


4 
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third party to learn or determine that a person in 
possession of said Treasury Notes might not be in rightful 
possession of them. 

14. By reason of the foregoing, plaintiff is 
estopped from asserting a claim herein against defendant 
Royal. 

AS AND FOR A THIRD, SEPARATE AND 
COMPLETE AFFIRMATIVE DEFENSE: _ 

15. Defendant Royal repeats and realleges each and 
every allegation contained in paragraphs ")*, "8", "9", "10", 
Tha”, "12" ond "13" herein, 

16. By reason of the foregoing, plaintiff failed 


to mitigate its damages. 


AS AND FOR A FOURTH, SEPARATE AND 
COMPLETE AFFIRMATIVE DEFENSE:  __ 

17. Defendant Royal repeats and realleges each 
and every allegation contained in parugraphs "7", "8", "9", 
"10", "11", "12" and "13" herein. 

18. By reason of the foregoing, plain: ff and 
Plaintiff's assignor, W. E. Hutton « Co., had the last 
clear chance to avoid the damages a'ieged in the complaint 
herein. 

19. Whatever damages were sustained by plaintiff 
or plaintiff's assignor, W. ©. Hutton & Co., as alleged in 
the complaint herein, were ceused in whole or in part or 
were contributed to by reason of the negligence cf plaintiff 
and of plaintiff's assignor, W. =. Hutton & Co., following 
the discovery of the loss of said Treasury Notes, as 


aforesaid. 


JA33 


WHEREFORE, defendant Royal demands judgment 


costs and disbursements of this action. 


Hart & Hume 


By: 4 ] 
A Member of the F 


irm 


Attorneys for Defendant 

Royal National Bank of New York 
Office and Post Office Address 
10 East 40th Street 
New York, New York 10016 


dismissing the complaint as against it, together with the 
Telephone: (212) 686-0920 


ANSWER AND CROSS-COMPLAINT OF DEFENDANT MERRILL LYNCH JA34 
(Filed June 24, 1968) at 

NITED STATES DISTRICT COURT 

OUTHERN DISTRICT OF NEW YORK 


- ee we me Be ee ee ee we we eX 68 Civ. 2054 
TED STATES FIDELITY & QUARANTY COMPANY, Ansver and 
Cross Com- 
% Plaintiff, plaint of the 
a Defendant 
oe . ~against= Merrill Lynch, 
Pierce, Fenner 
\ OYAL NATIONAL BANK OF NEW YORK, MERRILL & Smith, Ine. 
YNCH, PIERCE, FENWER & SMITH, INC., 
FRANK MAZZOCHI, JR., Defendant 
Demands a 


Defendants. Jury Trial 


se Oo Re we ee le lk 


The defendant, Merril] Lynch, Pierce, Fenner & 


AX mith, Inc., by Kcnheim & Halpern, its attorneys:for 
z te answer to the complaint, resp. otfully shows the court 
W ind alleges: 


1. Denies knowledge or information sufficient to 
form a belief concerning the allegation contained in 
Pavdgvarna "8", “5”, “6G”, “30", “14% “18", "16", "17", 
"28", "24", "25" and "26" of the complaint. 

2. Deniee each and every allegation contained in 
eregcecns "7", "3", "9°, "10", “33%, "28", "19", "O’. 
‘2.", "22" and "23" of the complaint except the defendant 


ferrill Lynch, Pierce, Fenner & Smith, Inc., admits that in 
r about August and September, 1966, it purchased certain 
reasury notes from the co-defendant, Royal National 
nk of New York, and made payment, therefore, to the said 
ank. 
3. Denies each and every allegation contained in 

| ragraph "27" of the complaint except that a demand was 

sade upon this defendant by plaintiff's attorney prior to 
he commencement of this action and such demand was refused 
y this defendant. 
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AS AND FOR A FIRST COMPLETE DEFENSE 


TO THE COMPLAINT AND CLAIM OF THE 
PLAINT: JF, THIS DEFENDANT FURTHER 


SETS FORTH: 
4, Upon information and belief, the securities, 


which are the subject of this suit, were negotiable 
treasury notes in bearer forn. 

5. At the times mentioned in the complaint, as 
well as at the present time, the defendant, Merril) Lynch, 
Pierce, Fenner & Smith, Ino., was and still is a corporation 
engaged in the City of New York and ¢lsewhere in the 
business of buying, Selling or otherwise dealing with 
securities and maintained an office for that purpose within 
the City of New York, 

6. Upon information and belief, the securities 
referred to in the complaint were sold by the co-defendant 
Royal National Bank of New York to this defendant Merrill 
Lynch, Pierce, Fenner & Smith, Inc,, within the City of 
New York in the course of the business of this defendant ag 
a dealer: in securities, 

7. In purchasing the said securities from the 
co-defendant, this defendant paid full value, therefore, 
and had no knowledge of any alleged irregularities pertain- 
ing to the said securities and in conducting the said 
transaction this defendant complied with all reasonable 
commercial standards dealing with the business of buying, 
selling or otherwise dealing with the securities. 

8. That subsequent to tho purchases of the said 
securities, this defendant sold the Baid securities in good 


faith, and in all aspects of the transactions hereinned 


before set forth,this defendant acted in good faith 


od 
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9. By reason of all of the foregoing, this 


provisions of Section 8-318 of the Uniform Commercial Code 
and/or by virtue of any of the laws of the State of Now 
York or of the United States of America, 

AS AND FOR A FIRST CROSS COMPLAINT 

AGAINS? THE DEFENDANT ROYAL NATIONAL 

BANK OF NEW YORK AND FOR THE PURPOSE 

OF PROCURING AFFIRMATIVE JUDGMENT 

AGAINST THAT DEYENDANT, THIS DEFEND- 


ANT RESPECYFULLY SHOWS THE COURT AND 
ALLEGES: 


defendant is not liable to this Plaintiff under the 
| 

| 

| 10, This defendant repeats and roalleges each and 

| every allegation contained in Paragraph "4" through "3" 
of this Answer as though fully and at length sets forth 
herein, 

11. This defendant purchased from the 00-defendant 
the securities reforred to the complaint and paid to the 
6o-defendant the full purchase prioo therefore, in the 
belief that the co-defendant had title, thereto, and had 
no knowledge of any irregularities that would impair ita 
title thereto, or impair its right to sell the said 
Securities to this defendant; the said co-defendant still 


retains the proceeds of the sale thus paid to it by this 
efendant. 


12. Upon information and belief, the co-defendant 
¥ Selling the said securities to this defendant represented 
ete: aaa on settee 
o this defendant as a matter of low, thet it had good title 


oe tne 


© Bai4 securities and had no knowledge of any alleged 


rregularities portaining to the said securities and pore 
aining to its ability to transfer good title thereto to 
‘ his defendant. 
i 13. If the plaintiff shall recover Judgment against 
| Fhis defendant in the within suit, this defendant 111 be 


ntitled to like judgment against the co-defendant together 
with interest and costs ard in such a contingency it requests 
Hike. judgment. 


-3- 
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WHEREFORE, defendant Morrill Lynch, Pierce, Fenner 


& Smith, Inc., demands judgment dismissing the complaint 


as against it and further requests that if plaintiff 
obtains jJudgmont against this defendant, that this 
defendant have like judgment against the co-defendant 
Royal National Bank of New York with cost, 


KONHSIM & HALPERN 


Bys revel 8.7L 


Atty's for Dft. Merrili Lynoh, 
Pierce, Fenner & Smith, Ino, 
11 Park Place 

New York, N. ¥. 10007 
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ANSWER OF DEFENDANT ROYAL NATIONAL BANK TO CROSS-CLAIM OF 
MERRILL LYNCH (Filed December 30, 1968) 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


Index No. 68 Civ. 2054 

UNITED STATES FIDELITY & GUARANTY 

COMPANY, 
ANSWER OF DEFENDANT ROYAL 

Plaintifiz, NATIONAL BANK OF NEW YORK 
TO CROSS-CLAIM OF DEFENDANT 
-against- MERRILL LYNCH, PIERCE, 

FENNER SMI IN 

ROYAL NATIONAL BANK OF NEW YORK, 

MERRILL LYNCH, PIERCE, FENNER & 

SMITH, INC., and FRANK MAZZOCHI, 

GRes 


Defendants. 


Defendant Royal National Bank of New York, by its 


attorneys Hart & Hume, for its answer to the cross~claim con- 


tained in the answer herein of defendant Merrill Lynch, Pierce, 


Fenner & Smith, Inc. (Merrill Lynch), alleges: 


1. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
paragraphs of the answer of defendant Merrill Lynch numbered 


“7 and "9 nia 


2. Denies each and every allegation contained in 


paragraphs of the answer of defendant Merrill Lynch numbered 


"11", “y2" and "13", 


WHEREFORE, dofendant Royal National Bank of Now York 


demands judgment dismissing the cross-ciaim of defendant 
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Merrill Lynch against it, together with the costs and dis- 


bursements of this action. 


HART & HUME 


Whim vat 


A Member of the Firm 


Attorneys for Defendant Royal 
National Bank of New York 
Office & P.O. Address 

10 East 40th Street 

Now York, N. ¥. i0046 

Tel.: 686-0920 


ila 
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 nscatteetalmnemantineiaeentneentemete ts ee 


| RRILL LYNCH,’ yabo 
NTERROGATORIES OF DEFENDANT MER 
oe ee 20 & 21 (Filed june 1, 1976) staat 


— bad as 
16. Stato the name, home addrogs and capacity of the: 


“Hutton employee who discovered that the said Treasury Notes ‘ 
were "missing", as alleged in Par, 5 of the Complaint, and the: 
date of said discovery, 4 
In late August, 1966, Rudolf Galli discovered the 
Treasury Notes COuld not be located, 
In mid-September, 1966 Tubly Prince reported that these 
Treasury Notes could not be located, 
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James Barbi discovered these securities were missing on 
September 24, 1966, 

17. Stato the namo, homo address and capacity of the 
person or persons who stole the said Treasury Notes from "H tton" 
between May 15 and August 5, 34966, as alleged in Par. 5 of the 


complaint, 

(Response) {his is unknown, 

1d. State the name, home address and capacity of each 
pergon who reported the Yreasury Notos “micoing" to the pladntars, 

(Response) thomas Rocketveller, 16 Greenbrier Drive, 
Summit, NeJ. James Bardi, 89 Woodland Avenue, Ridgewood, i.J, 

19. State whether the persons referred to in Par. 14 
above, made such report in writing, and identify such writings 
and their location, 

(Response) Orally and in writing in connection with 


Hutton's claim under a Brokers Blanket Bond. The writin’s are 


located at plaintiff's office, i100 ial den Lane, Wew York City and | 


at plaintiff's attorney's office, 233} Broadway, New York City, 
See Response 6, 

20, State whether "Hutton" reported to any Police Dept., | 
the Federal Bureau of Investigation, the United States Treasury 
Dept., the United Secret Gervice, or any other agency or persons 
of any separate State or of the United States that the said 
Treasury Notes were "missing", 

(Response) this was roaperted by Hutton to the New York 
Police Daptes also to the United states Treasury Dept., Bureau of | 
Public Debt; and, on irvormation and belief to the Federal 
Bureau of Investigation. 

21. If such report was male by "Hutton", set forth the 
date or dates of all such reports, whether such reports vere oral | 
or in writing, the name, home address and capacity of the prson or 


persons making such reports, the name and address of the persons 


to whom auch report wau made, ond if any of such recorts vore 


nie 


eomaees 


a 
z= 
wa 
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writton, ddontify sa! writings und their location, \ 

(Rogponse) On information snd belief, in November i900, 
fo New York Police Dept., Pirgy Irecinot, Now York City, and to 
United States Troasury Bureau of the Public bobt, “Vashington,b.c, 
and to Foderal Bureai. of Investigation. Messrs. Rockefoller and 
Barbi made these reports for Hutton. The reports were mado to 
H.M. Stephenson, United States Treasury ,Bureau of Public Debt ane 
to Detectives Leahy, Rhodes and Johansen, First Precint, New Yorx 
City Police Dept. 

The writings should be with these departments, 

22. State whether plaintiff reported to any Polliecs TOPte 4, 
the Fedoral Bureau of Investigation, the United States Preasury 
Dept., the United States Secret Service, or any other upency ur 
person of any separate Stato or of the United States that tie 
saia Treasury Notes were "missing". 

(Response) Nr. Bills reported to United States Treasury 
Dept., Bureau of Public Debt, in Waslidngton that said Vreasury 
Netes were missing. 

Mr. tills contacted the Police vopt,, N.Y. City on Auyuyt 
24, 21967 with referen-otottemissi og Yreasury Departmentrotes, 

23. If such report was made by plaintiff, set forth the 
date or dates of 011 such reports, whether such re,orts were oral | 
or in writing, the name, home address aid capacity of the person 
or persons making auch reports, the name and address of the perscni 
to whom gucn rovort was made, and if any of such reports ‘cre 
written, identify said writings and their location. 

(Response) lir. iiiiis, plaintiff's supervisor of ciaims, | 
reported to United States Treasury bept., Bureau of Public Debt, 
Washington, D.o., attention of H.M. Stephenson, Chief, livision of 


Loans and Currency in Novemoer,1966. Plaintiff believes the reports 


are there, 


Mr. Hills orally revorted to the New York City Police 


Dept. on August 24, 1967 to Detective Leahy, First Precint, 
Borough ef Manhattan, New Yurk City, 


December 22, 1966 Bills to Mr. Stephenson,Tressury Dow". 
" iy 


December 29, 1966 oe 7 . } 


‘ie. a Jal 
Hew gal PRETRIAL. ORDER ‘DATED MAY 10, 


UNITED STATES DISTRICT ‘COURT 
SOUTHERN DISTRICT OF NEW YORK 


Z Een tpl a ‘ ‘ 
UNITED STATES FIDELITY & GUARANTY CO, ’ 


Plaincity, | eee. -TRIAL ORDER 


ys ; i ad f , ‘ te Was 4 ‘ 4 « 
Perey Me gabe, (Judge Gurfeiny# # 


ROYAL "NATIONAL BANK OF NEW YORK, etal, 68 Civ. 20564 | 


Defendants. 


oe 
& 
Sees enseeeenenentes 
ed - 


¢-.mg i 
Side decisions: _défenda ant Frank’ vce 


waits 
# “te 
‘" » 
4 


3. Facts not in dispute: The date certain® "trea 


‘3 


sury: Motes were placed in the possession of defendant: Roviiif’ ts 


ATTONA hee YeFrank: Masdoch th ox athe antes CHS a 
aNpoveny tts é Peedi ten to the account of Prank Mazvochis rr 

nih 3 ' sgsints “gies 

Ta ae that these cada wera withdrawn” = cash’. b 


| Mazzochi: “These transactions are set forth below tn! fa detail 


a 


ting. forth. the transactions below the parties are no: way 


wibtcssilc any legal conclusions may be drawn’ concdcni te? 


fu, f : 9 
, “ . “se “ 5 F. 38 og : : —* 
¥ <g -4> ee ; ma : 
a icine meiner ncmnetiteNd, <i erectamnateninente tee 
———— - : 
A 


‘ — ‘ fhe 4: ~ : 
relittsas among the various parties and the effect jot hath it 


tr gy WV he ohe 
tionshiss from the mere facts that the transactions are set} forth 


based. in, setting forth tha a ins a 
“4 uM ; as ne : eis 


a 


: hae 


<ceeieremnen ee: tt teal near A pment tm in ne, seein ate, 


DATE PROCEEDS 
DEPUSLTED IN AMOUNT 
MAZZOCHI's aoe 
ACCOUNT. DEPOSIT 


August 4th One (l 0.8) Treasury August 9, 1966 $10,015.49 
1966 SZ not. des Li/ts/s0, 
S.A.0, (L/S /86, pax 
value $10,000.00, bear- 
ing se-'al nunb 
Li22s5 


August 5th, Severn (/ . Treasury August 9, $60,092 93 

1955 SA nates | 11/15/70, 1966 
$8.0. 3 L GG, tata! 
par valie S$! 000.00, 
bearing serial numbers 
117851, 112248,112243 , 
VI1901, 111900, 3131 ana 
3022 | 


i 


> 


reasury August 10, 
ALT 15/70, 1966 
11/15/66, total 
par values $70 ,060,00, 


T 
i 


bearinne serial neahors 
Livia, : WI7iug 
FL? mA Lio 


F 


September 12, Twalve (12) U.S Treesury 

1956 a4 Note: dus 11/15/70, 
S.A.C. 11/i5/06, coral 
par valia $7? 000.00, 
boaring sertal neabers 
91369, 1589 2155. 21 
2995, 2°327, 3.0532, 1925 
FO01G4 Lif aa) LL71G6, 
and 117135. 


» 


ee 


Lwithdres the praceeds of these notes in 
=pr gs 


cash as Follorrs: 


fimo 


Ausudt 10, 


Pus 3? ts $10,000 00 


Amount 


August 96 $10,090.09 


4 


August Lg $16,000.60 


August 135% $10,659.00 


August 18) | ; $16,009.09 
August 19, 1966 $10,000.c0 
August 27 é * $10,000.00 

$10,009.00 


$10,000.00 


, eptember 500.00 


September + $1,687.00 


$10,000.00 


October 3, 1956 $61,060.C0 


November 4, é $ 700.09 


‘ vo ot AE 
+ "ey 


wnt Merrill Lynch bo gtt all of the Treasury 


1968, 


.% 


meliy conceellng ant ithbolidline: stolen and wrong fil) 


4 


Under date of Pebecur; 


contentions: 


fondants are liable 


Hoc A 


s 
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4 


A 


{c) The defendants failed to make proper and 


| 


| 
| 
| 
| 
| 
| 
| 
| 


suffictent inquiry c Acerning the true ownership of the Treasury 


| Notes. 
| 


Treasury Notes in bal faith, Under the law, bad faith may be 


(d) The defendants took and nesotiated the 


found where there is willful ipnorance, 
i 


eeeereacerseiniertne ose et eerste: rea same steerer ene: eal 


‘ (e) Defendant, Merrill Lynch, in failing to 
t 


observe and comply with Rule 405 of the Rules of the New York 


< 
d 


Stock Exchange, the "know your customer rule" ig Liable to 
plaintiff, 


(ff) Plaintiv€'s failure to eavifer discover 


that the Treasury Notes were stolen, does not exonerate defendants. 
4 


‘Hutton owed no duty to defendants to make immediate discovery 


; 3 Ft 18 _ 9 + ‘ as : , ’ + 
* * i 7 : 


(f) Hutton's failure Bn make earlier diseover 
Treasury Notes, may not be held to mi 

damages, 

Contentions of defeniant Royal Nitional Bank: 

a: i He “a PlaiutdiC must prove conversion vf 


geld notes, 
(hb) Royal Nacional pank was at all times 
4 
j Ey acauls oF Frank Mazzochi in respect of said notes, 
is . (c) Royal National Bank at all times ac 
in good”f£aith in respect of said notes, 
(@) Royal Nacional Bank was not, in August 


and September 1966, in the bhusinens of buying, selling or otherwise 


jp daalin: with Becuritfos: 
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(e) Royal National Bank observed reasonable 


conduct in respect of said 4 
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(f) fovea National Bank made all inqutriehi 


and tet tications which it was required to make, and in any : ; 
obehe Rat be charged only with Bich tof formation as a‘. Feasonabl 
Anguiry) would have disclosed, L 
ic . (2) The failure’ of plainetéf's"assignort 

ill nave*repotted | the alleged loss of said notes Promptly upon ae 
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| adscovery of such alleged loss, 
desided by virtue of estoppel, failure to mitigate damaged 
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Eontrthutery negligence, ye cae. 


hd When Royal National Bank deliveredysa tits 
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(b) That the securities pererres to in oo 
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complaint were sold by ROYAL to defendant MERRILL LYNCH . ‘wiehie? Bie 


i“ 


the: city of New York in the course of business of MERRILL uae \ 
as'a broker and dealer ae securities, 


» the Hb, Taraee | dod = i 
Bibi ste as : 49 (>). Im the purchasing of the wate securitie 
AeA Re 
by! MERRILL LYNCH from ROYAL, MERRILL- LYNCH onis full value ual 


and? "had no _lnowledge of any witened irregularities pertaintig cy 
chaebhaée securities, hed in conducting the said tranadetions cal 


4, $ 
MERRIY 1 LYNCH ‘complied with all reasonable commercial/standards £25 
} ‘5 ait 
dealing with the business of buying, selling, and otherwise’ dealing, 
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| the said sale thus paid to it by MERRILL LYNCH, 

(,) That MERRILL LYNCH is not liable to this 
plaintiff or to ROYAL under the provisions of Sections 8-301 etc. 
of the Uniform Commercial Code of the State of Few York and/or by 
virtue of any of the laws of the State of New York or of the 
United States of America, 

; (h) That FRANK MAZZOCHI, JR., (hereinafter 
referred te as "MAZZOCHI") acquired these 26 Treasury Notes be- 
tween May L5th and Auzust 4th, 1966, which Notes were taken from 
the vaults of plaintiff's assignor, and after plaintiff's 
E seclincs acquired knowledge of these missing Notes from its vault, 
which upon information and belief, was Auguste 5th, 1967, it took 
no steps to notify or put a stop order on the same with the New 
eS ea apace +, fhe Treasury Department, the Federal on) 
bce and/or other overnmental agencies having jurisdiction 

Ithereot! until many weeks after it knew of the difravnearance of 
the said Notes, and facilitated the sale and transfer of the said 
- and the acquiring of the funds representing the sale of said 
f ‘Notes by MAZZOCHI to the detriment of this defendant. “ 
f (i) That ROYAL was a customer of MERRILL LYNCH. 


pees on or about 1965 and was highly regarded and was considered 


[beyond Ration in its dealings with MERRILL LYNCH. That ROYAL 
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| woora Reon ‘time to time, give instructions to MERRILL LYNCIt to 


Na | or sell government securities for its account, which orders 


His executed in accordance with ROYAL's directions. MERRILL LYNCH. 
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relied upon the honesty, reputation and integrity of ROYAL in ac- 
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(j) That this defendant relies upon the 
able estoppel to 


principle of -equit~-/ defeat the claim of the plaintiff and of 
‘the defendant ROYAL. 
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(k) ‘That MAZZOCHT never dealt either face to 


ae 


eh gt ‘ ‘ 
face,’in person, or through the mail or through any other media 


ae the defendant MURRILL LYNCH, nor did MAZZOCHI have an account: 
| at any time with the defendant MERRILL LYNCH, nor was MAZZOCHI a 
ne of MERRILL LYNCH. That all statements, records and 
| documents pertaining to the dealings in the receipt and sale of 
these Notes from ROYAL were between MERRILL LYNCH and ROYAL, and 

; 411 confirmations and drafts issued by MERRILL LYNCH concerning 


jthis transaction sere to ROYAL, 


5. Tris’ by jury, Unanimous verdict required, 
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peach securities; 
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mitigate damages and contributory negligence, 
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‘ROYAL'S answers to interrogatories: be oe 


co Authorization, August 4; 1966; Exhibit A. 
(2.9 Authorization, August 5, 1966: Exhibit B. 

s ;, Authorization, August 9, 1966; Exhibit Cc. 
gig ‘Authorization, Septedber 12, 1966: Exhibit Dd.) 
Sil@hiavasenitear form, August 5, 1966: Exhibit E. 

hg cbitrnacion, August 5, 1966: Exhibit F,. 


ah 
Tylgt Teanemittal form, August 5, 1966: Exhibit G. 


8.2, {5 Confirmation, August 5, 1966: Exhibit H, 
Exhibit I, 
“Confirmation, August 9, 1966: Exhibit J. 
a September 12,41966:fe Exhibte je 
ESHER, September 12, 1966: Exhibit ug 
1966: Exhibit M, . t° 
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,-1966: Exhibit N. 
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1966: Exhibit 0. 
Exhibit P, 
1966: Exhibit Q. 
mn vaca Srateuent, August 31, 1966: Exhibit Re 


‘Exhibie. aay 
Om ey "ts a : Bs 5 7 q 
Statement, ‘October 31, (1956: Exhibit a a 
ee 5. Py a * Z F & y 
ree Card, Mutual Credit Union, February 10,1965: 4° a 
we Exhibit U, 
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23. Bank Account Apreement, April 27, 1965: Exhibit Ww. 
24, Bank Account Agreement, January 19, 1966: Exkibit x, 
25. Interview sheet for new account: Exhibit Y, 


,Bank Account Agreement, Unit Repairs, Inc., August 9, 
Exkibit Z. 


. Bank Account Agreement, Unit Home Repairs, August 27, 
Exhibit AA. : 


Bank Accomt Agreement, Unit Home Repairs, November 1, 
Exhibit BB, 


intars tne Sheet: Exhibit CC. 

Business certificate fox partners: Exhibit pp. 
Co-partnership bank account agreement: Fuhibtt Ee 

Interview sheet: Exhibit Fr, 

Rank account card Finnose Led, s Necember 94. 1965. tehihie co! 


poate agreement, Finnog Ltd.: Exhibit HH. ae 
ee, 
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*"Bank account card, Mutual Credit Union, October 1%, 1951: 
Exhibit II. 


Interview sheet: Exhihit J... 


Bank account card, Frank Mazzochi, Jr., August 9, 1966: 
Exhibit KK. 


Bank statement of Mazzochi, November 30, 1966: Exhibic Lu. 
Bank statement of Mazzochi, December 5, 1966: Exhibic aM, 


Letter, Hoffmann to Federal Reserve Bank, September 21, 1966: 
Exhitic NN, 


WERE ort of currency transactions, August 9h throurch 
August 29, 1966: Exhibit oo. 


Report of currency transactions, October 3rd, and Sth, 1966; 
Exhibit PP, 


Mazzochi affidavit, September 20, 1966: Exhthie cq. 


‘Letter, Royal Bink to Stole, Seprember 21, 1966: rahtbit RR, 


Memo from McCray to Valte>, Septtoher 1%, 1966: Vahthie 6s. 
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Uetter,: January 9, 1967, from Rockafeller: Exhibie! 5.19 

Sudtder from Rockafeller, January 25, 1967: Exhibit é. 
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Exhibit’ pe 3 
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i showing the photoprint of check by Frank ie 
jl Mazeocht, Jr, on August 9, 1966 for $10,000 together 
is pwith back of check: Rehibit 6, 


qe dite: ‘chéckepiin the. anid: cube dact 
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PAGE 4, 


63. 


Page No. 211 of transcript befcre Honorable Francis T. 
Murphy, Jr., i the Supreme Court, Bronx County, in 
action entitled "The People of the Stace of New York 
against Frank Mazzochi, Jr.", Exhibit 24, 


Deposition of Angelo D. Nellattre 


seer oes Septemior 17. 1969 


Index card stx inches by four inches entitled "Bank Account 
“agreement and Avchorized Signatures of Mutual Credit Union", 
Dated September 15, 1967: Exhibit 27. 


Document entitled "Certificate to Incorporate, Banking 
Resolutions and Bank Account Agreement, " dated March 29, 
1967, signed by secretary of Mutual Credit Union: Exhibit 50. 


Nine signature cards variously dated, Exhibit A, 


Deposition of Peter Walter 
September 12, 1969 


cece seman mate 


Three pages stapled together, first page being reproduced 
rCOPy of Exhibit 46, second page bearing printed words at 
‘top "Herbert Bac! er, "and third page containing handwriting 
“and bearing numbers 264+7°04 and words "Mr, Maura--Secret 
Service,". Exhibit 47A-47C. 


Wheeldex card reading in we "FBI 535-7706 
Exhibit 48, 


i Deposition ofAngelo D. Dellatte 

i Septemb: eit 18, 3909 
Document headed "Royal j!ational Bank of New York, Statement 
of Condition, June 30, 1969,". Exhibit 43, 

} 
Corporate Resolurton of Mutual Credit Union dated 
November 29, 196’, Exhibit 44. Fi 


Corporate Resolution of Mutual Credit Union dated 
"1968; Exnibic 45, 

; Deposition of Edward I. McGraw 

ae October 27 7, 1969 


redit file of Mutual Credit Union for LOAS and 1966, 
exhibit 55, 
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Deposition of Wallace S. Nathan 
a February 17, 1971 
" 


Letter dated January 17, 1968 from the regional administra- 
tor of national bank, UnitedStatcs Treasury to Samuel 
Komoroff. Exhihit 2, 


Photoprint of a letter sent to the office of the controller 
of the currency by Mr. Komoroff dated January 10, 1668. 
Exhibic 3. 


Transcript of tclegram from Deputy Controller Watson to 
Wallace S. Nathan Regional Counsel, Exhibit 4, 
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Deposicion of Louis M, D'Agostino 


ee 


t 


Documents concerning Frank Mazzocht, Jr. 
Exhibits 1A thru 1-1. 


Documents concerning Frank Mazzochi, Sr. 
Exhibits 2-A thru 2-p, 


ho 
78 M@Documents concerning Pobert Mazzochi. 
UPeusmExhibits 3-A thru 3-C. 


1579." Document concerning Anna Mazzochi. 
Exhibit 4. 


89, Documents concerning Richard Mazzochi,. 
Exhibits 5-A thru 5-p, 


a 
81. Document concerning Anna and Rehert Mazzochi, 
Exhibit 6. 


Deposition of Stephen Weis 
; March 23. 2971. 


2! Copy of letter dated October 3, 1969, consisting of two 
pied Pages, from Mr. Stevenson to Mr. Komoroff, 4 a 
Exhibit 1. 


Deposition of Fran‘ Mazzochi, Senior 
July 28. 1971, 
i 


‘Four pictures of a building. Exhibits 1 thru 4, 


ena, Three pictures of bloc: in Williamsburg. Exhibits § thru 7. 
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I * Hawthorne deposition, May 6, 1971. 
tter dated March 29, 1971 from Hawthorne, Exhibit 2, 


of Public Debt; Exhibits 3-9. 

[tsa h, : 
‘Letter, October 3, 1969 from Stevenson to Komoroff; 
Exhibit 9, io 

Letter, Januery 17, 1968, Mathan to Bureau of Public babes 
Exhibit 10, 


oe, 


as 
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“Minutes of the proceedings of the trial and sentence of 
FRANK MAZZOCHI, JR. in the Supreme Court, Bronx County, 
Index Number 2436/1957. 


Dellatte deposition September 18, £969 


Mary Leah Pryor and Te ernérd Holtschaner 
depositions — 


& wwe? 
yt Met , ¥ * * 
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Webi ces? cour cocuments from the files of bie Bureau of 
*t the Public Lebt, sent to the attorney for the plaintiff 
‘vehortly after the deposition of R. G. Haivchorne on May 6, 


‘86 to 91. Certified copies of Aotunenks from the Commissioner | 
| 
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| 
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1971 by Mr. Milton Bliir, attorney for Mc. Hawthorne, and 
forwarded by the attovney for the plaintiff to tha attorneys | 
for defendant Roayl National Bank with letter dated May 21, 
VAST, 


Sinnature card dated July 7, 1956 for Untt Home Repairs, 
‘Inc. (Exhibit 35 at ballatce deposition on September i/, 
1959). 


Claim file estat iishoad and op ebiwse by James E.Bills 
on behalf of plaintiff relating to the claim mado by 
* W.E. Hutton and Company in abies aU with tha alleged 
loss;of the notes which are the subject matter of this ¥ ~* 
aétion, including; but not Limited to, memoranda nrepated: iter 
, by Mr. Bills dated on or about October 18, 1966, Novomber 


eit 2 1966, November 14, 1966 and December 22, 1966. 
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United States Treasury Department Circiilar No. 300 dated i 
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». Letter dated February 5, 1968 to Mr. Samtel komorat? from 
_.« He. M. Stephenson (Exhibit 12 at Hawthorne deposition 
pais on May 6, 1971). 
Re : 
‘101, ; “Listing of Treasury Bonds, Treasury Notes and creaateg J 


» Certificates of Indebtedness outstanding on August 31, 
’ 3 1966 (Exhibit A at Pryor deposition on May G, i9ft). 


102!% Auditor’ s copy of credit advice dated September 12 1966. 
oe . (Exhibit 50e at Kayner déposition on October 14, 1959). 
bin 
meas" Records of Bankers Trust Company reflecting access in« 

. 1966 to the vault where the notes were allegedly kept as 


, We E. Hutton and Company. 


(Four ‘receipts from Royal to Frank Mazzochi, Sr. dated 7" 


F vespectively August 4, 1966, August 5, 1966, August aT 


Le: i 1966 and September 12, 1966. 
i gy a , 
19 5.: * Récords in-the files of defendant Royal National Bank of: 
New York and of defendant Merrill Lynch, Pierce, Fenner 
& Smith, Inc, 
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hiabacw end iiveues. of Mutual eoeate Union 


s at at. oe : 

- W. .E. ‘Hutton & Company - 

a ee als. “ 
"Péceaniet: of Merrill teach: es 


A See ae i 
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frattEaibor’ Treasury Department, ated other ceubpenaian ‘agence .. 


. Experts‘ of N.Y. Stock Exchange and other experts, 
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bie: 4 *sS/ Victor -B feiweas 
wAttorneys for Defendant, Merrill, Lynch, 
_ Pierce, Fenner & Smith, 


TRANSCRIPT OF TRIAL HELD ON AUGUST 6, 7, 8 & 1} 1975 BEFOREY*®® 
THE HONORABLE HENRY F. WERKER (Filed September 16, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
i rag oo se ee ee ee ee a x 
Plaintiff, 
vs. 
ROYAL NATIONAL BANK OF NEW YORK, : 2054 


MERRILL LYNCH, PIERCE, FENNER & 
SMITH, INC., 


* 


Defendants. 


UNITED STATES FIDELITY & GUARANTY CO., : 
) 


Before: 
HON. HENRY F. WERKER, 


District Judge. 


Auqust 6, 1975 
19 a.m. 


APPFRARANCES: 
JULIEN & SCHLESINGER, ESOS., 
Attorneys for United States Fidelity & 
Guaranty Co. 
BY: ALFRED S. JULIEN, ESQ. 
STUART A. SCHLESSINGER, ESO. 
DAVID JAROSLAWIC2, ESO., of counsel. 
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HART & HUME, ESOS., 
Attorneys for Royal National Bank of 
New York 
BY: WILLIAM HART, ESQ. 
ROBERT BRAU LEONARD, ESQO., of counsel. 


KONHEIM, HALPERN & BLEIWAS, ESQS., 
Attorneys for Merrill Lynch 
BY: SAMUEL HALPERN, ESO. 
VICTOR BLEIWAS, ESO., of counsel, 
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JULIEN: Ready. 

HART: Ready. 

HALPERN : Ready. 

COURT: Motions. 

MR. HART: Your Honor, at the outset, I would 

like to move to practice before the bar of this Court 
Mr. Robert Beau Leonard, an associate of my firm. Mr. 
Leonard is admitted to the bar of the state of Louisiana 
and of the bar of Washinaton, D. C. He has passed the 


bar examination of the State of New York and is awaiting 


admission toe the bar of this state. I respectfully 


move his admission. 

THE COURT: Motion granted. 

MR. HART: Thank you, your Honor. 

Next I wonld like to move for leave to 
amend the answer of the defendant Royal National Rank 
to add three affirmative defenses. Those affirmative 
defenses are estoppel, failure to mitiaate damaces, and 
contributory negligence. 

The defenses are based upon the failure 
and refusal of W. E. Hutton & Cempany, the assiaqnor of the 
Plaintiff in this action, to have reported to the proper 
authorities the loss of the treasury notes which are the 


subject of this action promptly upon discovery 


MAITHERN DISTRICT COURT REPORTERS. US COURTHIN's: 
bint eee EW fF 


ebr 4 
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of such loss. 


The reason that those defenses weren't contained 


facts giving rise to those defenses didn't become known 
until discovery beqan in the action and we took the 
examination of Mr. James Bills, who was the claims 
examiner for the plaintiff in connection with this action. 


It was testimony which revealed the ccnduct 


in the original Answer of the defendant was that the | 
| 


of W. E. Hutton which formed the basis of these defenses. | 
Our intention to add these defenses has been known to 
counsel for the plaintiff since that time. 
The reason that the application was not made 
on formal papers was that the examination of Mr. Bills was 
not completed but was adjourned and before it could be 
resumed, Mr. Bills died. 
We then continued discovery for some time 
but the defendants deferred their continued discovery 
in order to permit the plaintiff to complete its discovery. 
While discovery was still pending, and while 
further depositionswere actually ¢:cheduled for a day certain, 
Judge Sylvester Ryan, at a pretrial conference, ordered 
an end to all discovery and all depositions and directed 


the immediate filing of a note of issue. 


At that point it seemed appropriate to make 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOINSE 
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the motion for an amendment of the pleadings to the judge 
to whom the case was assiqned rather than to the motion 
part, and we have called to the attention of the various 
judges which the file would reflect have heen assiqned 
to this case from time co time our intention to make 
such a motion. 

On each occasion we were advised to defer the 


motion until various other matters were taken care of, 


and until this time, although our intention has heen known 


from the beginning and our intention is included in the 
pretrial order, no Court has passed upon our 
application. : 

I call toyour attention that under the Federal 
Rules of Civil Procedure leave to amend pleadings is to 
be freely granted and, in fact, leave to amend pleadings 
can be qranted after the trial to cunform at the evidence. 

Accordingly, I respectfully request that the 
answer of defendant Royal National Bank be deemed amended 
to contain those three affirmative defenses which I have 
described. 

THE COURT: Mr. Julien? 

MR. JULIEN: I heard him say estoppel, 
negligence and what? 


MR. HART: Failure to mitigate damacves. 
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MR. JULIEN: Failure to mitigate damages. 

Now, if your Honor please, this motion not 
only comes too late, but is inappropriate to this case, 
and is fundamentally deficient because we have never been 
served with any motion papers setting forth this proposed 
amended answer. 

All I hear now is some categories stated, 
three of them, no form of pleading which we can pass 
upon as to its sufficiency in law, applicahility to our 
case as proposed to you. 

Now, this case is pending, as your Honor 
knows, for a considerable period of time, and if they 
had intended to proceed with respect to amending their 
Pleading, the least they should have done is to serve 
a proposed amended pleading at sometime during this pro- 
cedure and say “This is how we are qoing to move to amend 
at the trial." They haven't done that. 

All I know about the contents of the pleadings 
are three words that he mentioned with respect to three 


affirmative defenses, and I don't see how either the Court 


or his opponent is in a position to pass upon the 


adequacy of pleadings under those circumstances. 
What facts does he claim spell out estoppel? 


What facts does he claim spell out negliqence? And in what 
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respect does he claim that the plaintiff has failed to 
mitigate its damages? 

Now, so far as negligence is concerned, or 
estoppel is concerned, I think the law is clear -- and 
we have briefed that for your Honor -- that the conduct on 
the part of the plaintiff relies heavily on the case of 
Hartford v. Walston & Company at 21 New York 2d 219, 

Court of Appeals, that “Any alleged neqliqence on the nart 
of the owner of the property is not available as a 
defense in conversion actions." 

"I lost my watch," or if it's stolen from me, 
nobody can say “You should have had it tied around your 
wrist." If money is stolen from my wallet, nobody can 
say “You gnould have buttoned your wallet up." That 
isn't the kind of defense that was entertained in this kind 
of case. 

So I say that because of this delay, not in 
saying that they intend to move, but in showing how they 
intend to move by serving appropriate papers at some 
stage, they are barred from making this application now. 

And further, I say that I can only treat 
with only one category and the category is just not 


available in cases of this type. 


MR. HART: May 1 he heard, vour Honor? 
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THE COURT: I would prefer not. I would 
prefer to hear witnesses. I'm going to reserve with 
respect to the motion. 

MR. HALPERN: May I, for the record, also 
move to amend the cross complaint which we have against 
the Royal Bank to contain those three defenses. 

I would like to state one other thing for the 
record: Mr. Julien has brought up the ca e of Walston 
& Company, a case which deals with not a negotiable 
instrument but deals with a registered bond that was 
brought in by somebody whe came in off the street. 

I say there is no comparison between the two cases. 

MR.JULIEN: T just can't leave that kind of 
statement alone. 

In the first place, I don't understand “r. 
Halpern's moving on his cross complaint. I understand 
he is not moving with respect to his Answer to us on 
these defenses, so I will leave the record in that 
stage. 

But conversion is conversion, It doesn't 
matter whether you are converting a dollar or you are 
converting an automobile. The point is that the law of 
conversion is that the convertee's action can't he 


used a@ @ © nse by those who have aided or «xhetted 
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in the conversion, and that's all there is to it. Tt 
doesn't matter what the obiect converted is. 
No case has ever drawn the distinction that 
my learned friend is attempting to draw here. 
MR. HALPERN: I miqht have made an error 
by saying I move it only on the cross complaint. I also 
move it on the direct defense as against the plaintiff. 
MR. HART: Your Honor is not taking arqument 
on the law relating to these defenses at this point, 


is that correct? 


THF COURT: Yes, that's correct. You will 


all have adequate opportunity after we get the evidence. 

All right, Mr. Julien. 

MR. JULIEN: Your Honor, I am going to ask 
that the witnesses in the cause on trial be excluded 
excepting I'm going to ask Mr. Santoro to remain since 
he's my first witness. 

MR. HALPERN: I have no objection. 

MR. HART: I have no objection. 

THF COURT: All the witnesses who are not 


going to be heard at this moment, and that excludes 


everyhody but Mr. gantorn, must leave the courtroom at 


this time. 
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RUDOLF # SANTORO, called as a 
witness by the plaintiff, being first duly 
sworn, testified as follows: 

MR. JULIEN: Before proceeding with this 
witness, your Honor, I am qoing to ask the Court to 
judicially notice the rule, rule 495 of the rules of 
the New York Stock Exchange Incorporated, rule 495, which 
reads -- I am not sure you have a copy of this, your 
Honor, so I will just read it into the record -- "Every 
member orgenization is required through a general partner, 
a principal executive officer, or a person or persons 
designated under the provisions of rule 324(b) (1) (2) 
subdivision 1, to use due diligence to learn the essential 
facts relative to every customer, every order, every 


cash or marginal account accepted or carried by such 


organization, and every person holding power of attorney 


over any account accepted or carried by such organization." 
Items 2 and 3 could be briefed later and 
aren't immediately essential. 
MR. HART: Of course I cannot object to the 
Court taking judicial notice of anything but i would 
like to object to any reference being made to rule 405 
of the New York Stock Exchange with respect to defendant 


Royal National Bank because the defendant Royal National 
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Bank is not a member orgqaniztaion and therefore the rule, 


by its terms, doesn't apply to the Royal National Bank. 


MR. JULIEN: That's not the point with 
respect to Royal. The first point is, of course, that it 
bears upon the conduct. 

THE COURT: It has no application to. Royal. 
Royal is not a member. 

MR. JULIEN: In this respect it may, your 
Honor, not as a member falling distinctly within its 


provision but this is one of the things which the Court 
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may well consider when it comes to the question of commercia 
practices within the commercial community, as to which 
you will be receiving considerable proof later on. 
MR. HART: I would simply observe that the 
very fact that there is a rule applicable to members of 
the stock exchange and not to hanks would indicate that 


that rule is not intended to apply to banks, and I aqain 


made with respect to Royal National. 
THE COURT: Your ohjection is on the record. 
MR. JULIEN: All right. 

DIRECT EXAMINATION 

BY MR. JULIEN: 


9) Mr. Santoro, what do you do at the present 
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am a vice president with the Sterling 
National Bank at £40 Madison Avenue, in charge of the 
operations of the hranch. 

Q T am qoing to request thatyou try to keep your 
voice up a little bit so that these counsel and myself can 
hear your answer. 

A Yes. 

MR. HART: This qentleman is Irving Stolz 
and he is an attorney, and I helieve he was subpoenaed 
as a witness, but he whispered to me when he arrived that 
he spoke to your clerk. 


MR. JULIEN: Don't make a long story. 


We'll take care of it. We will make the proper arranqe- 


ments. 

Q Back in 1966, Mr. Santoro, you had some 
position with the Royal National Bank? 

A That is correct. 

Q And what was your position, in general, at 
that time in 1966? 

A I was a clerk in the credit department. 

Q Now, are you one of the men at Royal National 
Bank who had the dealings referrable to the treasury notes 


Presented hy one Frank Masanchi, Jr.? 
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MR. HART: Objection. I object to any 


testimony in this action being given with respect to any 


treasury notes unless the plaintiff first proves that it 
had some right to possession or ownership of those notes 
in order to establish its hasis for presenting a claim in 
this action. 

MR. JULIEN: The order of proof is entirely 
within the plaintiff's control. 

MR. HART: Until such time, your Honor, I 
believe any testimony on that is complete: irrelevant. 

THE COURT: No. I'm not qoing to take 
the objection. It's overruled. 

MR. HALPERN: May I join in that objection? 


THE COURT: For the record, Mr. Halpern,you 


MR. JULIEN: Do you have my question in mind? 

THE WITNESS: Yes, right. 

Please, may I have an answer? 

Well, would you rephrase it? 

(Question read) 

That is correct. 

And which bank were you then affiliated with, 
I mean ch branch? 


A Royal National Bank, Fast 149th Street office. 
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Q And at the time of the first presentation 
of any notes by Mr. Mazzochi, what position were you 
occupying either on a permanent or a temporary basis at 
that time? 

A I was a clerk in the loan department. 

Q Weren't you temporarily assigned at thattime 
to a more important position? 

MR. HALPERN: I object to leading questions. 

MR. JULIEN: This, if your Honor please, is 
under the rules of -- 

THE COURT: Now, please, gentlemen, we are 
going to aet this tried. As far as I am concerned, this ma 
at that time was the employee of the koyal Bank, he 
can go as though on cross-examination. Go, Mr. Julien, 
please, 

MR. HART: Your Honor, in order to avoid 
any further interruptions, may I have a continuing objection 


to any testimony regarding any treasury notes including any 


numbers of treasury notes or do you want me to make my 


objections -- 

THE COURT: You have got a continuing 
objection. 

MR. HART: Thank you, your Honor. 


THE COURT: And you have a continuing 
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objection. 
MR. HALPERN: Thank you, sir. You meaning 
Mr. Halpern? 
THF. COURT: Mr. Halpern, vou have a continuina 
objection. 

Q At that time, when the first of these notes 
were presented, wasn't your position acting head of the 
loan department of that branch of the Royal National 
Bank? 

A That is correct. 

Q Fine. And, as acting head of the loan depart- 
ment yur duties then were what? 

A Well, supervising the general overall running 
of the department. The loan department handied the 
diiieeieae ie of all loans, notes, payments on notes, buying 
and selling of securities, and various other functions. 

Q So that at that time you were in charge of 
or acting head of the buying and selling of securities, 
right? 

A That is correct. 

0 And included in that area of securities would 
be treasury notes? 

A That is correct. 


Q And I think we have al] aqreed on the 
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definition of treasury notes, we won't need that, but, 
now, on the occasion of the first $19,090 note -- 

MR.HART: Your Honor, there has heen no 
evidence about a presentation. Can we have dates in 
order to give the witness a proper perspective? 

MR, JULIEN: Judge, I am trying to save 
time. I didn't think I have to prove facts which have 
already been admitted. The dates, the presentation, 
and the amounts are all in order. If I'm qoing to have 
to do that then we have wasted an awful lot of time. 

MR. HART: My point is this: These trans- 
actions took place nine years ago. The witness' recollec- 
tion at best -- 

MR. JULIEN: Just a minute, please. 

Now, your Honor, I don't want him to be 
Suggesting anything to the witness about recollection when 
he hasn't even said a word about not knowing anything. 

The purpose of a non-jury trial, Judqe, and I think this 


is what motivated all of us to do this is to do away 


with this kind of peripheral nonsense and qet on with the 


meat ofthe case, Now don't make suqaestions. 
THE COURT: I am waiting for us to qet at the 
meat of it. 


0 Now, when you were the acting head of that 
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department on the presentation of the first $109,009 
treasury note,did you know Frank Mazzochi, Jr.? 

A I didn't know him by name but I had seen him 
in the hank previously. 

i8) Well, had you ever had a transaction at the 
bank, in which you dealt with Mr. Mazzochi up to that 
time? 

A None whatsoever. 

Q X11 you knew about him then was that this was 
a face that yu had seen? 

A That is correct. 

0 And at that time you saw, of course, many faces 
of people who came into the hank? 

A That is correct. 

Q And their relationship, what their standing 
was, Or with respect to what they came into the bank for, 
you would not necessarily notice unless you dealt with them 
or inquired of ‘them, is that true? 

A That is correct. 

Now, of course you have learned a great deal 


more about these transactions and Mr. Mazzochi since 


the occasion when these treasury notes were taken in hy 


the bank, isn't that so? 


A When you say learned -- 
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‘@) You have learned more about it since these 
events because you have testified in the criminal case, 
haven't you? 

A That is correct. 

MR. HART: Your Honor, TI object to any 
reference to a criminal action in the record of this 
proceeding. 

MR. JULIEN: That too is conceded in the 
order I don’t understand these people. 

MR. HART: It is conceded as a fact but not 
as something to he admitted in evidence in this action. 

THE COURT: That is a distinction which the 
Court will not recognize. 

MR. HART: I believe it's immaterial to this 
proceeding, your Honor, and incompetent. 

THE COURT: All right. Ov -cruled. 

Q So that please bear in mind that the questions 
that I am about to ask you deal with your knowledae as 
you knew when you were neqotiating these treasury notes 
back in '66. I'm not inquiring as to what you may have 
learned thereafter, is that clear? 

A That is correct. 

MR. HART: The word “negotiating” in simply 


not an applicable word and [I must object to it. There 
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was no negotiation of these notes by the bank. 

THE COURT: I am going to let him ask his 
questions the way he wants to. Characterize them the 
way he wants to characterize them. Please, we are at a 
non-jury trial. I know he is not going to persuade me 
of anything by using certain words. Al] right. 

Q Now, at the time you were first presented with 
a $10,000 treasury note, right? 

A That is correct. 

Q And when you were presented with this note, 
did this man Mazzochi come to the Place where you were 
stationed in the hank? 

A Yes, he did. 

Q And where was that place? Was it a cade, 
was it a desk, which? 

A I guess you would call it a caae. The loan 
department was situated towards the back of the hank. 
It would be something similar to the jurv hox here. 
There was a counter running across. We were separated 


from the customers by that counter. 


9 But it was not really a cage, just a separation 


by a partition similar to the jury rail? 
A Right. That's correct. 


All right. 
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Now, this was a younqish sort of man, about 
25 years of age? 

A Yes. To the best of my recollection, he was 
in his late twenties. 

Q All right. And when he presented this treasury 
note to you in the sum of $10,000, he told you he wanted 
to have it cashed? 

MR. HALPERN: I object to that. Let's get 
the conversation. 

MR. JULIEN: I am entitled to lead him. 
The rules of July 1 say I am entitled to lead him. What 
is the matter with you? 

MR. HALPERN: Just a moment. Non't address 
yourself to me. I am making an ohjection to the Court. 

THE COURT: Your objection is overruled. 

Do you remember my question? 

Yes, I do. 

Q What is your answer? 

A He presented the note to me and he said he 
wanted to sell the treasury bill. 

Q You said notes, but I suppose you mean just a 

note? 
Yes. Right. 


Now, had you, up to thattime, at the Bronx 
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branch of the Royal National Bank, handled any treasury 
note of that size? 

A I honestly don't remember. There might have 


been treasury bills that TI had sold in the six months I 


was in the department but I don't recollect any size oar 


demonination. 

Q Well, let's put it this way: How long had 
you been the acting head of the department which vou 
described? 

A I believe it was ahout one week since Mr. 
Landberg had either taken ill or was on vacation, I don't 
remember which. 

QO Mr. Landberg was the man who personally 


occupied that position at that time. 


A Now, during that one week when you were in 
charge, had you handled any kind of treasury notes at 
all? 

A No, not that I recall. 

Q Now, when Mazzochi came to you with the first 
note, did he identify himself to you in any fashion? 

A To the best of my knowledge, he stated that 
he had an account with the kank when he-wanted to sell 
the treasury bill through my department. 


Q Did he tell you he had an account of his own 
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with the bank? 

A No, He just stated he had an account. 
He didn't make any reference as to whether it was business, 
personal, or what. 

Q Well, did you ask him? 

A No, 1 didn’t. 

Q "What was the nature of your account?" 

A 1 didn't. 

Q * You knew even from your experience then that an 
account would either be a personal one or it could he 
one in which this man has nothing but a siqnature interest, 
like a business or a corporation? 

A That i8 correct. 

Q Not involving his own credit, his own standing, 
or anything like that? 

A That is correct. 

Q You made no inquiry of any kind? 

None whatsoever. 


Was he accompanied by anyone when he came to 


No, he was alone. 
Now, would it be fair to say that up to that 
time, having filled in for this position as acting head of 


that securities and loan department, that this was the only 
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transaction of that kind that you had heen called upon to 


deal with? 
A That is correct. 
Q Now, did you seek the help of anyone else 
connected with the bank? 
No. In a case like that -- 


No, no. Did you seek the help of anyone 


Yes. 
Who? 
A I referred him out to one of our credit 
officers. 
Q And his name, please? 
A I believe it was Robert Kayner was the officer 
at that time. 
Q You gave Mr. Kayner's position as what? 
One of the credit men. 
A He was a credit officer located at that branch. 
Q The credit officer? 
A Yes. 
There was more than one? 
That is correct. 
He was the one on duty at that time? 


No. I believe there were three gentlemen out 
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on the platform of the credit platform at that time. 

Q Do you have the names of the other two, if 
you recall them? 

A Edward McGraw and Jack Gutstein. He was the 
vice president dnd branch manager. 


Q And Mr. Gutstein was vice president, did you 


A And branch manager. T might have heen one 
other officer there but I'm not sure. I don't recall. 

0 Well, we aretaiking about the credit men? 

A Right. 

Q The credit men occupy a position where part 
of their job is to check credit, is that riaht? 

A That is correct. They are loaning officers. 

Q By the way, did you check the credit of 
Mazzochi back then? 

A No, 1. didn't. 

0 There was available to you, was there not, the 
means to check any of the accounts with which he miqht 
have been peripherally or directly interested? 

A The other means were at my disposal. 

Q You didn’t do it? 

It wasn't my job. 


My question is, did you do it? 
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A No. 

Q Now, did you take «his gentleman over to the 
credit officer yourself, or did you send him over? How 
was that handled? 

A To the best of my recollection, when Mr. 
Mazzochi presented the bill that he wanted to sell, I 
informed him that in order for me to handle this trans- 
action I would have to have the approval of an officer, 
and I believe I had one of the platform quards take him 
out to the platform to one of the officers, J don't recall 


which one. 


= aon 


@) But you are clear it was a credit officer? 
A » definitely. 
Q L you speak to Mr. Kayner yourself? o 
A No, © didn’t. 
Q Pid you send the treasury note along to Mr. 
Kevnor or did you retain it yourself? 
A I don't remember. 
Q Well -- 
A I believe normally in that case the qentleman 


would take the bill out to the officer so he could 
see whaf. he was approving for sale as well as discuss it 
with the customer, but I don't remember whether I did or 


didn't. 
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Q Well, we'll check back in a little while but 

it's my recollection that you said that on previous 

occasions that you retained the note and you just sent 


the man over to Mr. Kayner? 


A It could very well be. I honestly don't 
remember. 

Q Does that refresh your recollection to any 
extent? 

A If that's what I said in my prior testimony 


which was mucii earlier than now, I would imagine that 
that is the way it was. 
Q Well, this prior testimony, you had an 


opportunity to review it very recently, haven't you? 


A I did. 

Q Mr. Hart came to your office? 

A Correct. 

Q And showed you your prior testimony? 

A That is correct. 

Q As recently as this week? 

A That is correct. 

Q Have you discussed this affair with Mr. Kayner 


since you have been subpoenaed to come here? 
A We have talked it in qeneral but we have made 


reference to the case, but T haven't discussed any aspects 
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Q How about Kavner? 
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2 | of it whether I sent any bill out to him or what the 
3 Procedures were, no. 
4 Q Where did you have that discussion with Mr. 
5 Kayner, aS a general discussion? Where was that? 
6 A Yesterday, sitting in the back of the court- 
‘ room. 
: Q I see, Have you had an occasion to read | 
? Mr. Kayner's testimony qiven in this case? 
10 | A I have, I have all the depositions at home 
u | that cover all the officers of Royal. 

| 

4 Q All the officers of Royal? | 
id A Right. 
" | Q Including Kayner? 
15 | A That is correct. 
" | (9) Was Kayner an officer at that time as well as | 
" | a credit man? 
18 A Well, all credit men were officers. 
19 Q And just as credit men or did they have an 
20 additional designation? 
21 | A Well, some would be vice presidents, assistant ; 
” vice presidents. I just referred to them as credit 
” | officers, but they had different titles according to rank 
™ | and senior. 
=| 
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A Kayner was an assistant cashier. 
Q Did you read that in pursuing or reviewing 
these depositions, did you read that Kayner said that 
you didn't send the note over to him, you just sent the 
man over to him? 
MR. HALPERN: Objection. Reviewing some other 
witness’ testimony. 
Q Did you read it and did it refresh your 
recollection? 
THE COURT: I will permit you to ask him 
whether he read it. 
MR. JULIEN: Yes. 
THE COURT: Did you read that particular 


statement? 


I read them very briefly. I didn't thoroughly digest 
them aud I didn't memorize them. 

MR. HART: Your Honor, I think the witness 
may be confused. I don't believe he has the transcript 
of the deposition in front of him. 

MR. JULIEN: Please. I doen't understand 
this kind of thing. If it were before a jury it would 
be absolutely improper but even non-jury you shouldn't 


be saying anything to this witness. Don't tell him 


i 
THE WITNESS: I read all the testimony but 
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what you helieve he means or what he says. 
THE COURT: You will have an opportunity. 
MR. HART: All riqht. I just thought -- 
THE COURT: Next question. 


Q From the examination before trial dated 


October 20, 1969, when you were examined, page 15, 


weren't you asked this question -- when you were examined 
with respect to this transaction on October 20, 1969, did 
you give the following answers to the following questions: 
"0 What did he have with him? 
"A I helieve it was a $10,000 treasury bill. 
He said he wanted to sell.” 
Do you remember giving that answer? 
That is correct. 
Line 12: 
What did you do? 
"A I asked him if he was a customer of the bank. 
If he had an account with us. And he answered that he 
was an officer of the Mutual Credit Union, and I told 
him it would have to be okayed by an officer hefore 
I made any sale. I took the treasury bill from him and 
held on to it and referred him out to an officer on the 
platform." 


A You an@wered your own cquestion. 
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Now I want you to answer it. 

If that's what I stated then, yes. I don't 
remember at this time. 

But that was a true statement? 

That was a true statement. 

All right. 

MR. JULIEN: Under the new rules, your 
Honor, which I know your Honor is familiar with, this 
of testimony elicited from a witness, when he is con- 
fronted with previous testimony, hecomes testimony in 
chief now as well. 

THE COURT: I have no problem with that. 

MR, JULIEN: I'm sure. Please forgive me. 
I know the rules are new, tha's all. 

Q So that according to this testimony, you 
held on to the note; you just sent a customer down, is 
that right? 

A That is correct. 

@] So that while this customer was talking 
to the credit officer, you weren't present during that 
conversation? 

A No, I was not. 

2) And were you doing something else with respect 


to the hill while that conversation was qoing on? 
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No, [ was not doina anything. 
Just holding? 
A Just holding. 
0 So far as the bill, its number, its due date, 


its coupon material, that was in your hand while this 


man was talking to the credit officer? 

A That is correct. 

THE COURT: That's about thefourth time 
have asked the same question. I'm qoing to ask you 
to be repetitious. 

MR. JULIEN: Oh, Sure. T have no desire to 

[It was unintentional. 

@) Now, did Mr. Kayner come back to vour desk 
or did you go to his desk at any time hefore finally 
accepting this bill? 

THE COURT: You mean Mr. Mazzochi? 

MR. JULIEN: No, I meant Mr. Kayner. 

A I don't remember whether he came back to my 


platform there or he called me on the phone. I don't 


remember that. hut either way, he qave me verhal 


instructions on that first transaction. 

@] And by verbal instructions you mean he said 
that you could accept this bill and sell it, is that 
correct? 
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That is correct. 
And up to the time -- withdrawn. 
When he gave you that verbal okay, you still 
had that bill, riqht? 

A That is correct. 

6) You had not relinquished possession of it? 

0 I had not. 

@) To the best of your recollection, he had 
not come and looked at the bill himself? 

A Not that I recall, 

Q All. riehe. 

Now, did you get any kind of written 
authorization from the credit man, Kayner? 

A After the transaction was completed and we 
typed up our confirmation orders and Mr. Kayner siqned 
the official purchase order we put through, and that's 
what we keep for our Personal records. 

@) Now, Mr. Kayner, during this period between 


your first receiving the hill and holding it until he had 


passed upon Mazzochi, he asked you for no information, 


aida he? 
A No, he didn't. 
@) And you qave him none? 


I gave him none. 
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@) Now, according to this answer which you gave 
and which I read to his Honor a few moments aqo, the 
response to your question about are you a customer, was 
that he was an officer of a mutual credit union, riqht? 

A That is correct. 

(9) You hadn't checked that out before you accepted 
the bill? 

A No, I didn't check that out. 

9) You didn't look at the account of the mutual 
credit union with respect to what its balances were, its 
activity, or anything like that? 

A No, 1 .4didn‘ €. 

@) And as a loan clerk or a loan officer, you 
had never handled any loan with that credit union with 
which he claimed to have been affiliated? 

A Noy.) DT aidan €. 

@) That same afternoon this man, who, other than 

recognizing his face, was a stranger to you, presented 
some more of these treasury bills, riqht? 

A It was eigher that afternoon or the next 
morning. I don't remember offhand. 


r@) Well, we won't fiqht over it but I think 


your examination indicates the same afternoon. 


A Fine. 
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MR, JULIEN: If I am wrong about that I would 
be glad to accept any other facts in the case. 
MR. HART: It's not clear whether it was 
all on the same day or whether it was one day and then 
the next. There are documents bearing different dates. 
MR. JULIEN: Well, you have records indicating 
what the date of the first transaction was, August 5, 
right? 
A That is correct. 
Q And the record of the second tran-action, 
$60,000, was also August 5? 


A Then that's the same day. Then he came in the 


MR. HART: Your Honor, there are no records 
in evidence and that's not a completely accurate statement 
because there is a statement that indicates that Mr. 
Mazzochi came in the bank on August 4, I don't know 
what that proves one way or the other but that's what the 
documents indicate. 


THE COURT: I don't know whether you qentlemen 


are referring to your own pretrial order but that says 


August 5, '66 and August 5, '66, as the dates. 
MR. JULIEN: I will offer in evidence 


Exhibit 8 for identification which are the dates and the 
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delivery notices from Royal National Bank to Merrill 
Lynch for all the transactions, That will clear it up. 

MR. HART: May I suggest we offer the 
originals, your Honor? 

MR. JULIEN: I couldn't care less. 

MR. HART: I don't know which ones you are 
including there. 

MR. JULIFN: All four of them. 

MR. HART: Although the order of evidence 
doesn't make any difference, there are documents relating 
to this transaction. This is just one of them. I take 
it you are going to show these to the witness? 

MR. JULIEN: There are four documents which 
are marked Plaintiff's Exhibit 8 for identification. 

I respectfully offer them in evidence. 

MR. HALPERN: May I see them, please? 

THE COURT: May Mr. Halpern see them, please? 

MR. JULIEN: Yes, sure. 

(Plaintiff's Fxhibit 8 was marked for 

identification) 

MR. HALPERN: May I question him for a 
moment on the voir dire?- 

THE COURT: Haven't you seen these hefore? 


MR. HALPERN: No. There is certain handwriting 
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on here that I want to ask him about it. 
THE COURT: You will have an opportunity 
to ask him about it. Why do you want a voir dire for? 
MR. JULIEN: They were marked on the 
depositions. They were attached to the interroqatories. 
They were taken from his co-defendant. 
MR. HALPERN: Now, Mr. Julien -- 
THE COURT: Now, wait a minute, Mr. Halpern. 
Ask him one question. 
VOIR DIRE EXAMINATION 
BY MR. HALPERN: 
Q This circle around the name Mazzochi in pencil, 
was that placed there by you? 
A It could have been. I have no way of 
remembering that. 
Q Will you look at the last two exhibits, the 
last two papers in that exhibit? 
A These two? 
0 Yes. 
(No response) 
Do you see any circle there at all? 
A No. 
0 Can you tell us what that circle is put down 


in pencil around the name Frank Mazzochi? 
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MR. JULIFN: That's not voir dire. 
I don't know. 
THF COURT: He doesn't know. All right. 
MR. HALPERN: I just want to draw that to the 
Court's attention. 
COURT: It's been drawn to mv attention. 
HALPERN: Good. 
JULIEN: I offer it in evidence. 
THE COURT: Received. 
(Plaintiff's Exhibit 8 was received in 
evidence) 
MR. HART: Your Honor, when I stated I had 
no objection to these documents, that was of course subject 
to my continuing objection on the hasis that there has 
been no evidence with respect to any treasury notes in the 
possession or custody of the plaintiff. T assumed that 
waS understood and I meant that I had no objection to the 
authenticity of the document. 


THE COURT: Your continuing objection is on 


the record as to relevance and materiality. 


BY MR. JULIEN: 
(@] The day you received the note for sale was 
the day yu did it, isn't that so? 


A That is correct. The only instance -- I don't 
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know how late I received it in the day, I think there was 


a deadline from which we could sell it at Merrill Iwnch, 


you couldn't sell any more hills after -- 

Q Didn't all this transaction happen on the 
morning of that day? 

A The 190,000, yes. I thought you were talking 
ahout the second one. 

ca) No, 1 am talking ahout the first one. 

A My apologies. 

(9) And so the morning of Auqust 5 vou received 
the first $10,900 treasury note, and after receiving the 
approval of the credit man of your hank, you transferred 
this by this first document in Fxhibit 8, to the Merrill 
Lynch Company, riqht? 

A Right. We delivered it to Merrilly Lynch 
against payment. 

QO That same day, August 5, this same stranger 
comes to you. 


MR. HART: Objection to the form, your 


THE COURT: Sustaine?, 
©) The same Mazzochi, whom you had only seen as 
you had seen thousands of other people, comes to you with 


$60,900 ofthe same kind of notes, riqht? 
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That is correct. 
The very same day? 
A That is correct. 


(@) And this is far bevond anything vou had 


handled during that period that you were acting as the man i 


charge of this department, right? 
A That iS correct. 
ce) When he came with this much larqer amount, 


treasury notes, did you see that thev were of the same 


vintage and the same expiring date as that first one that yo 


had handled that same morning? 

A I believe I would have noticed that, yes. 

Q Did it strike you stranae that within a couple 
of murs he should have presented just one note and then 
within the same day, within a very short neriod, then 
first bring a much larger volume, the same type of note? 
Did that strike you stranae? 

A Well, whether it did or not -- 

‘@) No, no. Did it is the question. Did it strik 
you as stranqe? 

A It was a lot of money. 

re) Did it strike you as stranaqe that a man who 
came in -- 


A Will you define stranae? I had no knowledae 
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of the customer, so whether he had a lot of money or 
not, I wouldn't know it. If he was a man of substance 
then it wouldn't be strange. But I had no knowledqe of 
iteither way. That's why I referred it to the officer. 


(9) You agree that if this was not a man of 


right? 
A (No response) 
9 Isn't that what you just said? 


A Yes, hut the thing is, the way I am interpretina, 


| 
substance, this would he a stranqe pattern of hehavior, 
1 
| 


I am looking at my capacity now as to ten years aqo 
when I was a clerk. When I was a clerk I didn't think it 
was Strange at the time. 

; Way hack then when you were a clerk that 
conduct didn't seem strange toyou, hut now with all 
your added experience it seems strange, is that it? 


A Well, they say experience is a qood teacher, 


Q But you were in charge at that time, were vou 
not, of this -- 

A You are interpreting “in charqe" the wrond 
way. In charge is just a clerical function of processing 
items. 


Q Now please, 
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MR. HART: Let him answer the question. 
THF COURT: I am going to let him answer 
the question. 

A When you say in charge, I am in charae of a 
department. All I am charge of is the processing of 
documents, the papers, the proofing, the typing of 
reports. It has nothing to do with any determination 
or decision making. You are getting that mixed up. 
It's a completely different area. 

0 I will come to that in a moment. When Mr. 
Landberqd was present, he was in charqe of that same 
department? 

A Correct. 

Q Dealing with the negotiations, dealing with the 
sale of securities, right? 

A Correct. 

Q Including these notes, right? 

A Correct. 

‘@) And that for the time being was the job 
you'd assume even though you were just acting in that 
capacity? 

A Correct. 

Q And you said yes, I did the same Mr. Landberq 


would have done, is that what you said? 
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A Yes. I trained under him for six months. 

a) Your whole training to take over this denart- 
ment in Mr. Landberq's absence was six months under 
Landberq? 

A That is correct. I had two years of -- 

Q And those six months under Mr. Landhergq, 
had you everhandled a transaction where aman, a stranaer 
to you -—=- 

Ohjection, again, to the word 
"stranger, " 


Isn't it so? You didn't know him socially, 


No. 


Did you know him from a business standpoint? 


A Ho, 1 didn’t; 
Q All riqht, that's a stranqer. When a stranger 
to you brings in a $19,000 note -- 
MR. HALPERN: I ohject to that. The word 
"stranger." Just because counsel qives an interpretation 
doesn't mean that is the interpretation. He can use 
the word description that you never saw him hefore or 
anything like that. I object to that connotation. 
THE COURT: I will let him use the word 


“stranger,” Mr. Halpern, now, please. Let him use the 
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word “stranger” if that's the word he wants to use. 

I will let you use another word when you get to it. 
MR. JULIEN: Make it a close friend. 

9) During that six-month period of training, 
had you ever had a transaction where a stranger comes in 
in the morning of a day and neaotiates one bill, and then, 
within a couple of hours, returns with a sizable amount 
of bills in the same, of the same vintage, of the same 
kind, of the same series? 

A Not that I can remember. 

Q So to that extent it was an unusual trans- 
action, right? 


A That is correct. 


Q Now, when he came in with these six bills, 


how much time had gone by from the time Kayner had 
okayed the first 519,000? How much time had gone hy? 

R Morning to afternoon, four hours. 1 don't 
recall the exact timing on it. 


Q Let's see if we can't help a little bit on 


Fine, I would appreciate it. 
0 You still had time to transact the $60,900 
of bills that afternoon, the deadline hadn't yet occurred? 


A Then it was probably 3 o'clock or hefore 
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that he came in with the second bill. 

@) Now here you see the same man aaqain, with this 
additional bill. Did you ask him any questions at all? 

A None whatsoever. 

‘@) Nid you ever sav to him on either of these two 
occasions, in words or in substance, "Do these helong to 
you"? 

A No, 2, didn’t. 

Q Did you ask him or did he present to you, 
without your asking, any indicia of a receipt for the 
purchase of these hills? 

A No, I didn't. 

@) And now did you send him to the very same 
credit man aqain, Mr. Kayner? 

A Mr. Kayner, that is correct. 

9 ts it Kayner? 

Kayner, right. 
K-a-y-n-e-r? 
A That's correct. Robert Kayner. 


‘@) All right. You held the hills and sent 


them down to Kayner again, as in the previous trans- 


action? 
A I don't remember as in the previous, but 


if my prior testimony states that, then that is exactly the 
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way it happened. I don't remember at this time. 


Q You would not have changed your practice 
within just a couple of hours, would you? 

A Probably not, unless the credit officer 
requested it. 

Q You have no recollection of having requested 
the bills from you? 

A No. 

0) Or coming over and checking the hills in your 
possession? 

A I don't have any recollection of that but he 
would very well have. 

Q Did you ever say so at any time? 

A No. 

Q According to the best of your recollection, as 
you sit there, you cannot visualize his having checked these 
bills at all in your possession? 

A That is correct. 

.@) Now, could you give us -- if it's just quessing 
I would prefer not to have it -- can you give us some idea 
of how much time went by while you were holding the bills 
and while Mazzochi was talking to Mr. Kayner? 

A NU, I have no idea whatsoever how much time 


was involved. 
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Q Well, now, could you give us your best 
estimate? 

A I would just he guessing. It could have 
been ten minutes, it could have been 20 minutes. i 4 
honestly don't remember. 

Q If there had been an unusual lapse of time, 
you would recall that, wouldn't you? 

A More than likely, right. 


Q And there was no unusual lapse of time 


that you can recall? 

A None that I remember. 

Q Then the ordinary lapse of time would be what? 

A Ten or fifteen minutes. All right. 

Q And in those ten or fifteen minutes you 
received no inquiry from Mr. Kayner, true? 

A None that [I remem)er. 

Q Now, perhaps on this occasion, with this 


much larger sum being presented toyou, you went and 


examined this credit account that Mazzochi had qiven you 


as the only connection he had with the bank? 
A No, .I didn't. 
Q Did you have his address? 
Did I have? 


Mazzochi's address. 
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A After the first transaction, to the best of 
my recollection, he gave me his address and phone number 
because he wanted to find out what the price would be 
after we made the sale, so I'm sure after the first 
transaction I had his address and phone number. 
Q Well, where would you have put that address 
and phone number? 
A We have a confirmation form that's tvped up. 
It's a regular customer's advice, credit advice anda file 
copy. It would be on that form. 
MR. JULIEN: Would you take our 10 for 
identification and put it on these originals, please? 
(PLaintiff's Exhibit 19 was marked for 
identification) 
Q The first page of 10 for identification, is that 
the paper that you referred to just a moment aqo? 
A That's correct. 


Q Would that be made up the same day? 


A Yes, that would be typed up the same day. 


As soon as I qot the price from Merrilly Lynch, because 

I needed these figures in order to type up my confirmation. 
10] So that we can save time, is that the same 

with respect to the rest? 


A Yes, tha's correct. 
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MR. JULIEN: We had them marked 19 for 


identification, your Honor, and 11 for identification, but 


I will offer them all as 10. 

MR. HART: Is there something beyond the 
document which I don't know about? 

MR. JULIEN: No, this was 1l. I have had 
them all marked as 10 now. 

MR. HART: May I just take a look at these, 
your Honor? 

THE COURT: Sure. 

(Pause) 

MR. HART: Your Honor -- 

MR, JULIEN: I'm not offering 11. I'm just 
offering 10. 

MR. HART: I'm sorry. I thoucht you said 
you were offering 11 too. 

MR. JULIEN: No. I'm just offering 10. 

(Pause) 


MR. HALPERN: I have no objection, your 


THE COURT: Mr. Hart? 


MR. HART: No objection except my continuing 


(Plaintiff's Exhibit 10 was received in 
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evidence) 
THE COURT: All right. 

Q Now, first, with respect to this address which 
somehow was secured, did you obtain it or was it obtained 
by the credit man? 

A No, I believe I asked Mr. Mazzochi for his 
address. 

Q When did you ask him for that? Did you ask 
him on the occasion of his first visit? 

A Yes, I would imagine so because the items to 
type up would have to go out that day so it would have to 
be on the first transaction. 

Q Now, having obtained his address, do you know 
that 247 South Third Street is in the Williamsburg 
area in Brooklyn? Do you know that? 

A Well, I knew it was in Brooklyn but I didn't 
know in which area. IT have never lived in Brooklyn. 

Q Well, your bank was in the Bronx? 

A East 149th Street, that is correct. 

Q This man was giving you a Brooklyn address? 

A That is correct. 


Q Did that excite any curiosity on your part 


as to how this man, who had no personal account with your 


bank, was transacting this business with your institution? 
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A The first transaction, no, but then by the 
second transaction I believe I was aware that he was an 
officer of a corporation located in the area, but as of 
the first transaction, no, I didn't. 

Q Well, you had told us that you knew he was an 
officer of the corporation on the very first transaction. 
That's what you testified to on your examination before 
trial, is that right? 

A I had work in the credit department so I had 
occasion to see the file of Mutual Credit Union. Now I 
might have come across his name that way, but I don't 
remember otherwise. 


Q No, but you said, and I read it to you in 


your examination before trial, you said that when you 


asked him whether he was a customer of the bank, he said 
he was an officer of the credit union so you knew that 
with respect to the first $10,000 transaction, riqht? 
A Right. 
Q So nothing new had happened between the first 
time he came in that day and the second time he came in 
that day, right? 
A Right. 
Q But now, you had ascertained his address for the 


first transaction? You needed it right then and there, is 
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that right? 

A Right. 

Q Did it excite any curiosity on your part in 
this man, who had no personal account with your bank, 
who lived in Brooklyn, was handling this transaction in a 
Bronx bank? 

MR. HALPERN: Objected to as asked and 

answered. 


THE COURT: yes, 


MR, JULIEN: I have no answer. 
THE COURT: Yes you do, 


I said no, 


THE COURT: He has answered that. 


MR. JULIEN: All right. 
Q Well, upon knowing his address, and of course 
being aware of thelocation of your hank, did you talk to 


anybody in the bank about the fact that here is a fellow 


with a Brooklyn address, and now he's hack the same day with 


a lot more of the same securities in your bank? 

A No, 7 didn’t. 

Q Well, when he came in with the additional 
$60,000 of bills that very day, did you ask him why he 
hadn't presented all of them at once? 


A Not thatI remember, no. 
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That didn't excite any curiosity on your part? 
At the time, no. 
Q By the time he came back the second time, of 
course, then you recognized him? 
A That is correct. 
QO And you were well aware, you had the trans- 
action earlier that day? 
A That is correct. 
Q This unusual transaction? 
A That is correct. 
THE COURT: The way youare proceeding in this 
case we are going to take a month to try this case? 
MR. JULIEN: Surely not, your Honor. 
THE COURT: You assured me of that yesterday. 
MR. JULIEN: Oh, my. 


(@) When Mazzochi presented hoth the first $10,000 


and the 60,000 that same day, didhe tell you he wanted 


to be paid in cash? 
A I don't remember if he had mentioned anything 
to me about that at all. I believe they opened up a 


& 


checking account. 


Q I know what they opened up, but before opening 
it, didn't he express to you this desire to be paid in 


cash? 
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A He could have. I don't remember. But I'm 
sure at that time then they would have said to him he 
would have to open an account for the transaction to pass 
through, but I don't recall whether he specifically 
said to me "I want the cash for it," and if he did, I 
would have just said “Well, you will have to speak to the 
officer out front on it" anyway. 

Q I want to show you, as part of Exhibit 8 in 
evidence, that part of the delivery sheet on which there 
is pen and ink. 

MR. HART: Would you identify which sheet, 
please? 
MR. JULIEN: August 5 pertaining to the 


$60,000, Mr. Hart. 


Q Who was that written by? 
A That was written by myself. 
Q And would you read those words for us, please? 


I can make out the first two. 


A "Hold check until he comes in," 

Q "He" of course referring to Mazzochi? 

A That is correct. 

Q Now, was this writtm on this delivery slip 


to ROyal National Bank at the time it was sent to Merrill 


Lynch? 


ee 
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A No. This would be -- I would have written 
that after. That wouldn't appear on the original copy that 
went down to Merrill Lynch for delivery. 
Q On the first 10,000 delivery sheet, which is 


part of Plaintiff's Exhibit 8, no such endorsement appears, 


_is that correct? 


A That is correct. 

Q Now, I would take it that on this second 
sheet, the one relating to the $60,009, the typed 
material was the material that was on the sheet and that 
part of it which went to Merrilly Lynch. 

A Right. This is a duplicate copy. 

.@) And on your own duplicate copy you wrote 
this ink endorsement which you have just read to 


his Honor, correct? 


A That is correct. 
ce) You put it on the same day? 
A This would make it a delivery order that qoes 


down the next morning but could have heen the same day. 


ut But certainly not later than the next day? 
A No, definitely not. 
Q Did you do this on your own “Hold check until 


he comes in"? 


A The best I can remember on itis that Mazzochi 
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wanted a bank check payable to himself from the proceeds of 


his treasury bills, but then I believe, when theofficer 


was informed of this, he asked him to open a checking 


account. 

I am not familiar exactly with what transpired 
at that point. But he wanted me to hold the bank check 
until he came in to pick it up from the proceeds of 
those treasury bills. 

@) We are clear, are we not, that when Mazzochi 
presented both the first treasury note and the second 
series that same afternoon, totalling $60,000, by one 
form or another, he was trying to get you to make payment 
directly to him, is that correct? 

A That is correct. 

(9) When he was making that request of you, did you 
inquire as to why he wanted that reather than open an 
account with the bank? 

A No. It's not an unusual request. He might 
have wanted to utilize the money elsewhere. 

Q You gathered from that request that he wanted 
to get his hands on the funds as quickly as possible, riqht? 

A Well, by that, the next day, after we effected 
delivery, he could have the money. If he had a checking 


account it could be credited to his account that day and 


JATIS 


t | ebr Santoro-direct 56 a 
2 he can write a check and draw it out. a 
3 Q But at any rate, it at least indicated to you 
4 thathe preferred not to have this pass through an account 7 
“ in the bank in his name, isn't that so? 
6 MR. HART: Objection, your Honor. That's 
: | not what he said. 
. | THE COURT: I will let him answer the question. 
° A At that time I didn't even give it a thought, 
ae to be perfectly honest with you. . 
; 11 | @) As a banking cfficer -- 
a | A Mr. Julien, I was a clerk. Ten years aqo I 
bs was just learning and starting in hanking. I had some 
" experience in the department. I wasn't involved in 
. ‘15 decision making. I didn't interpret. -. 
. 6 Q Sir, I am not asking you about decisions. 
eo A You asked me if I interpreted. 
i Q I am asking you, as the temporary head of the 
19 department dealing with securities, whether it wasn't 
2 clear to you, from this request being made by this man 
" Mazzochi, that he was preferring a transaction which would 
” not have the money pass through an accountin his name? 
. Isn't that right? 
a A That's what it looked like, but at the time 
v-) 


I didn't interpret it that way. This is the way he 
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wanted to proceed. If I was an account officer with 


experience on the platform, I would have interpreted it 


that way, but I wasn't. 
Q And so your point is to an experienced officer 
of a bank it should have had that meaning. 
MR. HART: Objection, your Honor. 
THE COURT: Sustained. 
Well, now, you have been in banking 18 years? 

A Yes. 

9 And on the basis of that experience, wouldn't 
you say that to an experienced bank official or officer, 
that the conduct of this man on that date would indicate 
to such an experienced man that this man, who was 
handling these securities and presenting them to the hank, 
was trying to effectuate a transaction where his name 
wouldn't appear in a bank account under his name? 

MR. HALPERN: I will object to that. 

THE COURT: Sustained. 

MR. JULIEN: I think our new rules provide 
for exactly that kind of thing, your Honor. The ambit 
of this sort of inquiry has been lodqed so much. 


THE COURT: T aecept no argument after I make 


Well, who was the experienced hank officer who 
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dealt with this transaction apart from yourself? 

A Mr. Kayner was the officer in question 
handling it. 

Q Kayner? 

A That's right. 

Q And so, where you were concerned, all decision 
making had to be made by Kayner that day? 

A That is correct. 

@) Did you convey to Mr. Kayner any surprise 
on your part about the duplication of this transaction 
to the extent of a second payment of $69,000 the very 
same day for the presentation of the first? 

A No, I didn't. 

Q He asked you no questions about that? 

A None that I recall. 

a) When you put that first $10,000 note through, 
you had made no notation with respect to holding the check, 
correct? 

A That is correct. I believe because the 
transaction went through the same day, I got payment 
for both transactions at once. I'm not positive. 

Q That's just a quess onyour part, is it? 

A Yes. 


MR. JULIEN: I move to strike that out, if 


UMITHCON NieroIerT Crue rr Bremewrreme nee 


JAII8 


ebr Santoro-direct 
your Honer please. 

THE COURT: It may be struck. I would point 
out to you,however, that the document speaks for itself. 
And you have already asked the question once and now 
you have asked it again. I will tell the witness that 
you are not to volunteer anything. All you must do 
is to answer his question. 

Q This signature appearing on both these first 
two documents of Plaintiff's Fxhibit 8, both documents 
dated August 5, is that Kayner's signature? 

A No. That's my signature. 

Q So that insofar as the delivery and transfer 
of the treasury notes on Auqust 5 to the bank, to the 


brokerage firm of Merrilly Lynch, yours was the only 


signature appended to these documents in hehalf of your 


bank? 

That is correct. 

MR. JULIEN: I wonder if I might call upon 
my friend Mr. Halpern to produce his copies of Plaintiff's 
Exhibit 8 as they were received from the hank. 

MR. HALPERN: Well, there is no testimony that 
they were received from the hank, to heqin with. If you 
want any copies that we have. Tf would be very happy to 


give them to you hut I won't agree that they were received. 
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MR. JULIEN: I don't get that, do you? 


MR. HALPERN: There was a telenhone order on 


it, Judge. Now, whether they sent this down or not, 


that's up to him to tell us. 
THE COURT: Ask him the one question. 
Did you send an advice to Merrill Lynch. 
Q Did you send these advices, Plaintiff's Exhibit 
8, to Merrill Lynch? 
A That's correct. They went down with the 
actual orders. 
THE COURT: The order to sell was telephoned? 
THE WITNESS: That was telephoned. And we 
have received a confirmation from Merrill Lynch the 
following morning showing the price of the sale. 
BY MR. JULIEN 
Q The bills on Plaintiff's Exhibit 8 would be 
sent down to Merrill Lynch together? 
A Yes. 
MR. HALPERN: Will your Honor hear with me 
for a minute. I see my Merrill Lynch man is here. 
THE COURT: I'm qoing to give you a recess 
at this time. 
MR. JULIEN: May we have an instruction to 


this witness that he is not to discuss this case with 
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anyone during the recess? 


THE COURT: Yes. Talk about the weather. 


(Recess) 


RUDOL?H SANTORO resumed, 
DIRECT EXAMINATION CONTINUED 
BY MR. JULIEN: 

MR. HALPERN: Let the record show I have 
produced from the files of Merrill Lynch documents they 
have pertaining to this case and I have just delivered 
them to Mr. Julien, counsel for the plaintiff. 

THE COURT: Yes. 


MR. JULIEN: Let the record show that the 


documents delivered by counsel do not appear to be the 


records of Merrill Lynch but appear to be the same 
photostats of documents which were furnished to the 
plaintiff by the defendant in this case, the defendant 
Royal, and I am calling for the original documentation 
from the files of Merrill Lynch, not the same photostats 
which Mr. Hart has made available to all of us. 

MR. HALPERN: This gentleman is here. You 
can put him on the stand. He will testify that those 
are the only records. 

THE COURT: I am qoing to take the represen- 
tation of counsel that those aretheonly records. 

MR, JULIEN: Then may we have these marked 


for identification? 
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THE COURT: You may. 
MR. JULIEN: Th »cords handed to me by 
Mr. Halpern. 
(Plaintiff's Fxhibit 49 was marked for 
identification) 

9) Now, Mr. Santoro, you testified during a 
criminal proceeding brought by the People of the State of 
New York against Mr. Mazzochi for criminal possession, 
did you not? 

A Yes, sir. 

MR. HART: I object to the reference to the 
criminal proceedings. That objection has heen made 
and objection was overruled. Do I understand that we 
have the same ruling? 

THE COURT: Yes, same ruling. 

Q During the course of your testimony at that 
trial, your attention was drawn, was it not, to this 
endorsement in your handwriting on the Auqust 5, 1966, 
$60,000 delivery to Merrill Lynch which is part of 
Plaintiff's Exhibit 8, and were you asked this question 
and did you then give this answer respecting that endorse- 
ment, page 155: 

"0 And what was the purpose of putting that 


notation on there? 
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"A Well, as fer as I can recollect, Mr. Mazzochi 
didn't want the funds credited to his account. He wanted 
a check payable to himself for the treasury bills. So I 
just marked down that. When I make up the check, when 
I get the proceeds, hold it till Mr. Mazzochi comes in 
and then I will give him a check for it." 

That was your testimony then, right? 

A If it's there, that w my testimony. 

(9) And that's when your recollection was fresher 
with respect to the events of this Mazzcchi transaction, 
is that right? 

A I would hope so. 

MR. HALPERN: Except that he said I would 
give him the check for it, not a check for it. 

MR. JULIEN: The check for it is correct, 
your Honor. 

THE, COURT: All right. 


Q Well, now, since your: recollection now is 


originally he was trying to get these monies directly 


in his hands, and not through -- 
MR. HART: Objection, your Honor. 
MR, JULIEN: I haven't finished, sir. 
Q And not through the aegis of an account in 


his name, did you, after opening the account, ascertain 
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whether ornot he was withdrawing monies from it? 
MR. HART: Objection, your Honor, to the 
beginning of that question. 
THE COURT: I am going to sustain the objection. 
you? « 
COURT: Only to the first part of the 
question. 
JULIEN: TI understand. I have it in 
mind, Judge. 

Q His first inclination as to how he wanted the 
transaction to be handled, you didn't qo through with 
that, did you? 

A To the best of my knowledge, no. 

Q You know you didn't, don't you? You know he 
opened an account? 

A I didn't open an account for him. 

Q You know the bank did? 

A The bank did. 

Q All raght. And after learning that originally 
he wanted it one way, but the bank opened an account for 


him in spite of his original intention, did you -- that 


bank account was available to you for scrutiny, was it 


not? 


When you say available for scrutiny 


SQUTHERN DISTRICT COURT REPORTERS 116 COLT HONE 


JAI25 


Santoro-direct 65 

Q You could look at it any time you wanted to, 
couldn't you? 

A What is there to look at? All we have is a 
trial balance. Everything else is in the bookkeeping 
department. Any checks that's processed through, I have 
no -- 

Q One of the things you can look at constitutes 
how fast cash is being withdrawn, right? 

A That is correct. 

Q That's what you could do? 

A That's correct. 

Q Now, this August S$ -- and take this subject 
to correction -- August 5 was a Friday. The next time 
you saw this man, whether he was in or out of the hank, 
according to what we have in our pretrial order, was 
August 9? 

A I don't remember the date. If that's in the 
record, tha's the date. 

MR. HART: Objection "whether he was in 
and out of the bank." 

Q Did you see himat all excepting for 


transactions involving this treasury bill, or these hills? 


A No. 


Q All right. So the next time you see him is 


=== 
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ght? 
Correct. 


And he is coming in with a handful of bills 


That is correct. 

And on this occasion, some $70,000? 

That is correct. 

Notes of the same series? 

Right. 

All cf the notes throughout all of these 
were of the same series? 

That is correct. 


And that was clear to you at the time, was it 


That was clear, yes. 

Now, August 9, that would make ic. die second 
after this previous transaction, right? 
Right. 


Now, the bills he is presenting to you would 


ma’e a total of bills you would handle for him of 


$140,000, yes? 


A 


Q 


That is correct. 


And between that August 5 day and August 9%, 


had you obtained any additional information with respect 
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2 to this man who had been a Stranger on August 5? 
3 A No, I had not. 
4 Q Well, in addition to his address, you had 
5 his telephone number which was given you, yes? 
6 A That is correct. | 
7 | a That telephone number you had Put down in 
8 | one of the bank records, right? | 
9 A That is correct. 
10 Q And I show you a paper which is part of 
1] | Plaintiff's Exhibit 4 for identification, and ask you whethe 
Ve | that refreshes your recollection as to the telephone 
13 number which you received from him? 
4s) A Yes, I believe that is the number 1 
or) 15 received from him. 
: 16 Q And what was the number you received from him? 
7 " . A CY 8-1861. 
18 Q CY 8 -- you have been a Bronx resident? 
19 A Yes. 
20 Q How many year ave you been there? 
21 A I lived in the Bronx 27 years. 
| 22 | Q In addition to living there and working there 
23 for some period you know that cy 8 is a Cypress exchange, 
aA right? 
% 


A Right. 
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Q And Cypress 8 is an exchange in the Rronx, is it 
not? 

A That is correct. 

Q You knew that a Cypress 3 number couldn't 


be a number at this address which you had for Mazzochi 
at 247 South 3rd Street, you knew that, didn't you? 

A That is correct. 

Q Did you, between August 5 and August 9, 
call that Cypress number? 

A I called the number on the day of each 
transaction because after I sold him he wanted to know 


the price that I had gotten from the treasury hills. 


someplace in the Bronx, true? 


A I would imagine so, yes. 

Q Well, you know that, don't you? 

A It was in the Bronx. : 

Q Did you ascertain any telephone number 


from him for this Brooklyn address that you got from 
him? 
A No. He gave me a number where I could 
reach him to give him the price on the bills. 
Q Did you ascertain any telephone -- 


THE COURT: He said no. Let's not go over 


Q Now, that number that you called was for 


10 


08 


17 


18 
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it again. 


Q Well, when a man opens an account in your bank, 


does he not give you his telephone number? 


MR. HART: Objection, your Honor. 
THE COURT: Sustained. 
Q Isn't that the practice and the procedure at 
the bank? 
THE COURT: I sustained the objection to 


that question. 
MR. JULIEN: All right, your Honor. 
‘@) Well, now, no Auqust 9, when he presented 
you with the $70,000 of additional treasury notes, did 
that cause you any surprise or hewilderment, or wonder 
when this was going to end? 
MR. HART: Objection to the last part of the 
question, your Honor. 
THE COURT: I will sustain the objection to the 


last part. Did it cause you any surprise or hewilderment. 


A To the best of my recollection, it did -- 
I guess you could say the word amaze -~ not amaze. That 
would be the wrong word to use. Curious, whatever. 


It was a large amount of money. Then my function was 
just to process it, and the same thing, refer to the 


officers and the decision is theirs. My job was not to 


18 


19 
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oniee a decision as tc whether we should sell it or not. 

MR. JULIEN: I didn't ask for any of 
that. 

THE COURT: I will qrant that motion in the 
hope that you will thereby restrain yourself. You ask 
him the same questions with respect to this transaction 
as you asked with respect to the ofher transactions. 

MR. JULIEN: But some time has gone by 
so that it might make a difference. 

THE COURT: I don't knew about that. 


MR. JULIEN: Now it's the 9th, not the Sth. 


Q This curiosity that you had, what was the 
nature of that curiosity? What were you curious ahout? 

A It was a large amcunt of money. 

Q Yes? 

A That's the only curiosity I had. 

Q You still knew nothing at all about whether 


this was a man of substance or not? 
A No. 
MR. HALPERN: Objected to. 
THE COURT: Sustained. 


Q Well, upon -- by the way, by this time 


certain amount of money had been drawn down from his 


account, had it not? 


\ 
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A It could have all been drawn down, but I was 


not aware of it. 


But you could have inquired into that? 


Oh, yes, definitely. 
And you didn't? 
A No, Tt didn’t. 


t 
| 
Q And did you, on this occasion, again send 
} 


8 
° them to the officer in charge of credit while you held ; 
10 . 

the bank notes? 
i | THE COURT: It's already been answered. He 
12 

answered that. 

iS Q And on this occasion, did the officer of the te “hs 
14 on 

| bank in charge of credit ask you to look into what had Pa 
i | happened with respect to the account opened by Mazzochi 
si on August 5? 
y A No, not to my recollection. 
18 Q The question never came up between you and 
19 Mr. Kayner? 
20 | A I don't believe so. No. 
et Q Now, if you knew that large sums of money had ” 
” already been drawn down in cash from that account the day 
= after it was opened, would that have made a fact which 
- you think you should have conveyed to the officer of the 
“ 


bank? 
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MR. HALPERN: Objection. 

THE COURT: Sustained. 

MR. JUILIEN: As to the form, your Honor? 

THE COURT: No. I think you are trying to get 
out of this witness, in a general way, something that he 
has no -- this was not his jcb, to put it colloquially. 
This was not his job. He has so testified. I think he 
testified about that on each ofthe occasions. It was 
not his job to make inquiries. That was the job of the 
officer on the platform according to his testimony. 

MR. JULIEN: On the other hand, we are not 
required to accept what this witness says is his job 
when he is substituting for someone else. 

THE COURT: He is not substituting -- 

MR. JULIEN: And there will be testimony as 
to what is the job of those who are handling this trans- 
action. I am not bound by his testimony. 

THE COURT: Through what witness? 

MR. JULIEN : Through an expert witness. 

THE COURT: Whose expert? 

PR, JULIEN: Ours. 

THE COURT: You are not going to be permitted 
to have your expert testify because you have not answered 


the interrogatories that were served upon the plaintiff. 


| 
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2 | MR, JULIEN: This is something new, if your 


Honor please. 


4 THE COURT: You are precluded. You never 


answered the interrogatories. This is the trial. 


6 MR. JULIEN: I don't know anything about that, 


7 Judge, and since this is a matter -- 
8 THE COURT: All right, I am going to declare 
9 


our recess at this time. I think you ought to look into 


10 this quite carefully. You haven't qiven them anything. 
They can claim surprise. 
MR. JULIEN: They haven't. That isn't the 
basis of any objection which has been raised thus far. 
THE COURT: Well, they are not going to raise 


it until you offer your expert and then they are going 


to raise it. 


| 
u We will be in recess until 2 o'clock. 
8 (Recess) 
19 
me 
21 
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AFTERNOON SESSION 
2:00 p.m. 

THE COURT: You are still uncer oath, Mr. 
Santoro. 

R02 OL. Po S\A NOT OR. O resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. JULIEN: 

¢) I have been inquiring of you concerning 
the third qroup of treasury notes totalling $70,900 
presented to you on August 9. 

At the time this additional large sum 
came to you, did you say something to Mazzochi about 
where he was getting this money from? Did you say 
jokingly or seriously? 


A I do recall bantering with him a little bit, 


but he just -- 


Q Nc. 


A He just smiled and didn't say anything to 


Q But I want you to tell us what you said in 
bantering or any other way. What did you say to him? 

A I said something to the effect “You have more 
treasury bills? When is it going to stop?” That was 


{¢. Just small talk. 
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The Court will judge what kind of talk it 


was. 


A Y don't remember what I said. 


You said "When will it stop?” 


© 


A Something to that effect. 

Q Did you say "Where is this coming from?" 

A No, I didn't. 

Q Did you ever say "Where is this coming from?" 

A Never asked them that. 

Q On one of the transactions down to and including 


the last o-e, is that right? 

A Down to and including the last one is right. 

Q Well, on this date, where you said "When is 
this going to stop?" what was his reply to you? 

A To the best of my knowledge, he just smiled 
and didn't say a word. 


Q Well, then you sent him to which officer 


on this third occasion? 


A It was either Bob Kayner again or Ed McGraw. 
Q The documents would help us on that, wouldn't 
they? 
A Yes. 
MR. HART: For clarity of the record and 


myself, are we talkina ahout the transaction on Auacust 9%? 
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THE COURT: The third group, yes. 
MR. HART: - August 9th? 
THE COURT: Yes. 
MR, JULIEN: Yes, August 9, 

Q That transaction on August 9, could you 
possibly qet some independent recollection of time of 
day on that? Have you got a note or any records any- 
where which would help us? 

A No, but if they were transacted that day and 
sold, it would haveto be more likely --~ 

Q On this particular occasion the transaction 
was concluded on August 19. Does that assist you in 
ascertaining the time of day when he came in on the 9th? 


A Well, in other words, the delivery went down 


on the 10th, which is also the way it is. The next day is 


delivery. So it could have been anywhere between 
9 and 10 o'clock. 

Q I may have confused you. We are talking 
about the transaction which our pretrial order refers 
to as August 9. Your delivery slip on that is Auqust 10. 
Doesn't that convey to you that that was near the eud 
of the day on August 9th and consequently you delivered it 
down the next day? 


A No, because any sale I make is next day 
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delivery, regardless of the time of day I sell. 
Q All richt. 

Now, when you got this additional -- this is 
the third series, when you got this additional $70,900 on 
the 9th, which you transferred down on the 10th, did you 
pass on to your credit officer on that day the conversation 
that you had had with Mr. Mazzochi concerning when is this 
going to end and your failure to receive a response? 


A Bo, © didn't. 


Q Did you make some note in the bank records? 


None whatsoever. 
Concerning that. 

A None whatsoever. 

Q And I asked you before but I want the judge 
to know the name of the officer on this third occasion. 

A Which date was that? 

Q The transaction of August %th transmitted by 

you to the officer. 

A Kayner. It's not legible but you can see 
the R through the carbon. It didn't come throuch that 
well. 

MR. JULIEN: Your Honor, for the record, 
Exhibit 10, that page which is dated August 9, '66, 


was $70,000. 
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The illegible siqnature on "approved by" 


3 is that of Mr. Kayner. 

4 THE COURT: All right. 

5 Q Did you, upon receiving no answer to your 
6 inquiry as to when this is qoing to stop, at that time 
7 look at theaccount which the bank had opened for this 
8 


man on August 5 to ascertain whether he left the money 


° there or had speedily drawn it out? 

” MR. HART:  Objeczion, your Honor. 

i THE COURT: I will let him answer it. 

2 MR. HART: I believe there is no evidence 
9 about a date. 

" THE COURT: Well, let's see. Whatever 
15 date it was opened. August 9. Counsel is quite 

16 right. It was opened on August 9. 

i Q Did you, on the occasion of August 10, when 
18 th.s third batch was beina offered to you, inquire 

9 as to ~~ 

20 MR. HART: Objection, your Honor. The 
21 witness established that it was the 9th, they were 

” offered the 10th and he sent them on to Merrill Lynch. 
ns THE COURT: Yes. That is correct. 

am MR. JULIEN: All right, I will withdraw . 
25 


that. 


CPVerTIICee rere Mts TF ernie Peme FF 


JAI39 


Santoro-direct 79 
Q On Aucust 10, when you sent these bonds down 
to Merrill Lynch, did you inquire as to whether or not 
monies had been withdrawn from this account on the 
very day that it was opened, Auqust 9, 15664? 
MR. HALPERN: Objection. There is no 


testimony that the bonds went to Merrill Lynch. Asa 


matter of fact, they didn't go Merrill lynch. That's 


what I am objecting to. 

MR. HART: And I further ohject on the 
ground that the witness testified time and again that 
that was not his function. 

MR, JULIEN: That is no objection. I don't 

understand this one. 

MR. HALPERN: For the record, the bonds were 
delivered to th2 Manufacturers Trust Company, they had 
physical possession, they held on to them until they 
were transferred to a new owner. They never were in the 
possession of Merrill Tynch. 

I draw your at*ention to -- 

MR. JULIEN: Your Honor, the fact that he 
may have some other testimony on this subject is not an 
objection to what I am asking this witness. 

MR. HALPERN: I am objecting to the form of 


the question. It presupposes a state of facts. 
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MR. JULIEN: It presupposes what he 
said. He said he sent them to Merrill Lynch. He 
said the certificate of delivery accompanies it. The 
address of Merrill Lynch is cn the certificate of 
delivery. On that basis I am entitied to answer this 
question. 

MR. HALPERN: If your Honor please, with the 
consent of Mr. Julien, I would like you to see this, and you 
could see it too, where these honds went. 

MR. JULIEN: Tt doesn't make any difference. 
I have the testimony of this witness who handied the 
transaction. 

THE COURT: I will let him ask the question 
of this witness. 

MR. HART: Your Honor, if I may request 
if counsel could move back I could sit at my tale and 
hear him. Y have a lot of papers on the table that 
I would like to be abie to make reference to. 

MR. JULIEN: Well, please, allow me my 
freedom of action. You can have — 

Just keep your voice up. 

MR. HART: It's thewitness also who ha& 

a tendency to iower his voice when he is in close 


proximity to him. 
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THE COURT: Yes, loud and clera. 


3 Q By the time you sent these down pursuant to 
4 this delivery certificate in evidence as Plaintiff's 


Exhibit 8, accompanying the treasury notes to Merrill 


6 Lynch, Pierce, Fenner & Smith, 70 Pine Street, had you 
7 looked into that account which had heen opened on the 9th 
to find out whether monies had heen withdrawn from that 
f account on the day it eas opened? 
10 MR. HALPERN: Objection, for the record. 
i ; THE COURT: All right, overruled. 
12 MR. HALPERN: Presupposes a state of facts 
” that are not 80. 
4 | Q Your answer, please? 
15 | A No, I didn't. 
16 Q Now, we know now that this account was opened 
uy on August 9, and the siqnature card -- this is the siqnature 
18 card, is it not, accompanying the opening. of Mr. Mazzochi's 
19 | account? 
20 A That would be the signature card that we 
21 advised the -~- 
sas THE COURT: We can't hear you. 
% MR. JULIEN: He said that would be the 
a“ signature card utilized by the bank. 
p25) 


| Q And since we aredealing with a photogtat 
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rather than an original so that his Honor will know 
when he looks at these exhibits, I take it that these 
two pages are actually the two opposite sides of -- 


THE COURT: That is correct. 


MR. HART: Your Honor, I have the original. 


MR. JULIEN: Oh, fine. 
Transfer our 36 to his original which he 
will give us in a minute. 
(Plaintiff's Exhibit 36 was marked for 
identification) 
MR. JULIEN: I will now offer that in 


evidence. 


THE COURT: Is there any objection to that 
signature card? 
MR. HART: No objection. 
MR. HALPERN: No objection. 
THE COURT: All right, received. 
(Plaintiff's Exhibit 36 was received in 
evidence) 

@) Now, was Mr. McGraw one of the parties on 
duty in the credit department of the hank on either the 
Sth or the 9th when these transactions took place? 

A I believe Mr. McGraw was ‘there on all occasions. 


Q And Mr. Salkind, who was he? 
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A He was a junior credit officer also located 
on the platform at the 149th Street office. 
Q Now, I notice on the signature card, Plain- 


tiff's Exhibit 36, there is a telepnone number for 


Mazzochi at ST 2-3835. Did you get that number? 
A No. 
MR. HART: I didn't hear the word. 
THE COURT: Did you get that number? And 


he said no. 

Q Apart from that Bronx number, Cypress & and 
so forth, did you ever telephone this depositor at a 
number in Brooklyn, the one on the siqnature card or any 
other? 

A To the best of my knowledge, I helieve I just 
telephoned him at the number he gave me that I had listed 


on the card. 


Q Then the answer is no? 
A No. 
Q And did you, or anyone else to your knowledaqe 


in the bank, make any verification of the address given 
by Mr. Mazzochi at 247 South 3rd Street, Brooklyn, as to 


whether it was indeed his address or not? 


MR. HART: Objection with respect to anyone 


else in the bank. 


19 


21 


ae 
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MR. JULIEN: Anyorie else to his knowledae. 
THE COURT: To his knowledge. Loud. 
A To my knowledge, no, but it's a procedure 


when you open a checking account to verify the address 
of the individual. 

Q I see. And that was the procedure at the 
bank at that time? 

A That's correct. 

Q And this was part of yur training and learning 
while you were under the instruction of this gentleman 
who was in charge of the securities and loan office 


during that six-month period, right? 


A No, I had nothing to do with opening checking 
accounts. 
Q But you knew this to be the practice for those 


who do open? 


A That is correct. 

Q And they verify the address in what way? 

A I honestly don't know how they verified the 
address. 

Q At sometime for verification thouqh? 

A Yes. 

9 That banking practice that you told us about, 


was the verification of the telephone number qiven too? 
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I don't know. 
There is a purpose in taking a telephone 
number ,right ? 
A The purpose is to reach the customer. 


Q Yes. 


A So I woul’ assume it's a correct telephone 


number. But whether they make any indenendent 


verification of it, or did at that time, I don't know. 


s fF & 
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Q During all the time that you were handling the 
transactions which we know now totalled $212,000 ultimately, 
during all of that time, running into September when the 


last one took place, did you ever make a telephone call 


to this man at any telephone or on the Bronx phone? 7 

A To the best of my knowledge, no. 

Q And now I am restricting it only to your conduct, 
and so that I have the entire subject covered, up to and | | 
including the last transaction you handlrd for Mazzochi, 

did you personally ever verify his address? ‘ 

A Ne; f didn't. . . 

Q Or the extent of his substantiality if any, 
financially? 

A No, I didn't. ‘ 

Q On September 12, 1966 Mazzochi came to you again? a 

A That is correct. 

Q Every transaction involving these Treasury Notes a , 
to the total sum of $212,000 always osisienens between 
Mazzochi and you? 

A That is correct. 


Q And now you told us that you considered $140,000 
a substantial amount and now he is bringing in an additional 
$72,000? 


A That is correct. 
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Even more substantial? 
That is correct. 
And you entertained some misgivings, didn't you? 


Yes, I did. 


MR. HART: Objection to the word misgivings, 


your Honor. It is a word hard to define. 
THE COURT: I will let it stand. 

Q What were the misgivings you were entertaining? 

A Well, the sum had reached over $200,000 and I 
believe in this last transaction Mr. Kayner was not 
either out of the office or not there. So I believe 
to the best of my knowledge I brought the transaction out 
to Mr. McGraw, and I informed him, because I don't believe 
he was aware at the time of the transactions, that we had 
prior sold $140,000 worth of Treasury Bonds for Mr. 
Mazzochi and now he was coming in with another $72,000. 

Q And what were your misgivings? 

A Well, the sum was getting larger and larger. 

Q Weil, you told us that on August 9th you 
considered this to be a large sum, right? 

A Right. 

Q And you told us that McGraw had been available 
on all previous occasions when this gentleman was in, yes? 


A That is correct. 
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Q As a matter of fact, it was McGraw wno introduced 
this man to be a depositor on August 9th, isn't that right? 

A If you say so, yes. I don't know that for a fact. 

oO Well, do you know, apart from whatever documents 
we have here, do you know who introduced him to this bank 
to be a depositor personally on August 9th, 1966? 

A No. 

Q And now looking at the caré doesn't that refresh 
you that the man who you say you were approaching for the 
first time was actually the man who introduced him to 
open the account through which the monies from these notes 
would be paid? Right? 

A The way the card xveads, that is what it says. 

Q You don't dispute it, do you? 

No. 

Of course not. 

So the only thing which you changed was that the 
substantial amount of 140 was now 212, right? 

A That is correct. 

Q But the situation otherwise was precisely the 
same as it had been on August 9th, true? 

A That is correct. 

Q Now, when you conveyed your misgivings ‘o this 


same gentleman, McGraw, who was the introducer. according 


| 
| 
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to Exhibit 36, did he ask you whether ycu had verified 
anything with respect to this man, his address, his telephone 
number, or the ownership of these Treasury Notes? 

A No. 

0 Never asked you that? 

A I left it in his hand at that time and later he 
came back to me and authorized the sale. 

Q Listen to me. I simply want to know whether in 
your conversation between you two bank officers or cone an 
officer, he wasn an officer, wasn't he? 

A Yes, I believe he was assistant vice-president. 

Q -- whether this subject was ever discussed between 


you two people? Have you verified this fellow? Has 


anybody veritied him? Did it come up? 


A No. 

0 And now you knew, did you not, that this man had 
been withdrawing substantial amounts from his account by 
that time starting with August 9th, and continuing sometimes 
on a daily basis down to the time he was presenting this 
additional $72,000 of notes on September 12th? You knew it. 

A I was not aware of it. 

Q . You never even checked that? 

I never checked. 


When you began to have these -~ when you began 
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to ask the question on August 9th, "When is this going to 
stop?" And on September 12th when you saw such an 
additional substantial sum, didn't you check to see what was 
happening? If the money was in the bank you were in a 
relatively safer position, were you not? 

A I brought it to the officer's attention. The 
rest was up to him. 

Q I am going to ask the officer himself. I mean to 
find out what each of you did. I want you to tell me what 
you did. 

A I didn't do anything. 

Q And again, this would be just a minute's 
inspection of records of the bank, is that true? 

A That is correct. 

Q Now, again, in the conversation you had with Mr. 


McGraw on September 12th, apart from the checking I 


questioned you about before, did either of you say to the 


other anything about what is the status of Mr. Mazzochi's 


account? 

A I didn't say that to Mr. McGraw. He didn't 
mention it to me. 

Q Well, even up to that time of your experience in 
the field as it then was, you didn't treat Treasury Notes 


like cash dollar bills, did you? 
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Q Not only were you aware of the difference with 
respect to them, but to some extent you did make seme kind 
of check that we have not talked about, isn't that right? 

A A check in regard to what? 

Q In regard to the certificates which on each 
occasion you held? 

A The bearer Treasury Bonds? 

Q Right. 

A That is correct. 

Q Now, you don't ordinarily make such a check with 
respect to currency, do you? 

A Dollar bills? 

Q Yes. 

A No. 


Q When you say dollar bills, you are not conveying 


single dollar bills? 


A Any denomination. 
Q Thank you. 

But here, so that we have the whole picture, 
you did, on one or perhaps more occasions, check the 
serial number of each of these Treasury bilis with some 
government office, rue? 


A The Federal Reserve Bank of New York. 
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The Federal Reserve Bank of New York? 
Yes. 
You say you did that? 
I did that, yes. 
And you spoke to the branch in New York? 
The Federal Bank, 33 Liberty Street. 
In New York? 

A 33 Liberty Street in New York. 

Q That is the only government agency that you 
say you checked with, true? 

A The only one I checked with. 

Q I'm only talking about you at the moment, is that 
true? 

A That is correct. 

c@) They never said to you, for example, with respect 
to any one of your inquiries, “That type of inquiry has to 
be made in Washington"? That was not said to you? 

A That was not said to me. 

Q Now, when you made that check, whenever you 
made that check, you were aware, were you not, that the 


agency that you were calling would only have such information 


as to cases of thievery discovered and reported, right? 


A To the best of my knowledge, they would have a 


list of any stolen or reported missing Treasury Rills. 


‘ 
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Q And tnat cf course conveyed to you, did it not, 
that this would only mean things which had been stolen and 
discovered to have been stc*en and reported, right? 

A That is correct. 

Q So that you-were aware, under those circumstances, 
that there could be an area of Treasury Biils perhaps 
stolen, not ascertained, and not yet reported? 

MR. FALPERN: Objected to. 
THE COURT: I will sustain the objection. What 
“oo are asking for is speculative. 

Q Well, in the position which you then enjoyed, 
your experience already had been sufficient for you to know 
that there could be some Treasury Notes not yet listed 
even though stolen? 

A That is correct, because I don't know how quickly 
they marked them up or listed them. 

9) ALi: right. 

Now, did you, on any of the four occasions that 
you dealt with this gentleman, with this man Mazzochi, did 
you ever ask how long these bills had been in his possession 

A No; = Gid't. 

Q Fven with the experience you then enjoyed, if 
the bills were in his possession, a short period of time, 
there would be a possibility that they could be missing 


peeones mecca 
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and lost and not yet reported, true? 
A True. 
MR. HART: Objection. 
THE COURT: Sustained. 
Q Didn't you, on this last occasion when the $72,006 
came in on either, on September 12th, didn't you say to 
him then, “Where are you getting this money from?" 
No, 1 didn't. 


That would have been an unlikely question for you 


M?. HART: Objection, your Honor. 
THE COURT: Sustained. 


In the examination before trial, page 46, line 


"0 Did you have any conversation at all with Mr. 


Mazzochi about ownership of these Treasury Bills, any 


talk at all? 


"A None whatsoever. The i. transaction I remember 
asking Mr. Mazzochi vaguely where he was getting this money 
from. Just in a joking manner. And he smiled at me, and 
that was the extent of it." 

Were you on a first name basis with this fellow 
Mazzoohi? 


A By the last transaction, yes. 
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Q You were calling him Frank? 

A That is correct. 

And he was calling you -- 
Rudy. 
-~- Rudy? 

A Yes. 

@] Well, now, in spite of what you conveyed on this 
fourth occasion, September 12th, to Mr. McGraw, McGraw 
authorized you to put this sale through too, didn't he? 

A That is correct. 

Q And to be sure I have covered all possibilities, 
before telling you to put it through, was there anything 
McGraw told you to do? 

A Nothing at all. 

Q Now, when you put this deal through, referring 
to the $72,000 on September 12th, the monies came into 
Mazzochi's personal account as the same was done with the 
other three transacticns? 

A There was a problem with the last transaction. 
I don't know whether the money wasn't directly put into 
his account or they held up putting it in his account. ‘I 
don't recall exactly what took place on that last trans-~- 
action as to the proceeds when they camo in. 


Q Let's pursue that for a moment. What was the 


JAI5& 

ebrf 11 ; Santoro-direct 7 Ib 
nature of the problem which arose with respect to $72,000 
which you were told to accept? 

A I don't remember exactly. f think some prior 
testimony would probably state what the problem was. 

9) Prior testimony of yours? 

A No, I don't believe so, because I was not involved 
in the initial stopping of the funds or -- 


Q Now, up to this time, up to the time you accepted 
Seen aaememememnenteatinaneaseneeaeann nanan aera 


the $72,000 and sentit down to Merrill Lynch in accordance 


with Exhibit B, up to that moment -- before he gets up, 
you sent it down to Merri 


A On this last one here, it was Merrill Lynch 


a aanenieeeeneeeennnneaeemeenaene 


care of Manufacturers Hanover. Maybe they started handling 


their deliveries for the last one but prior to that: they 


RES NATE AA PORTO 


al) eect on 


They were acting as agents. 
1) By the way, even on the last transaction -- 

MR. HALPERN: I ask that “They were acting as 
agents," be stricken. You can't prove agency through his 
mouth. 

THE COURT: I don't think it is going to be 
that important. 

MR. HALPERN: All right, there is no injury. 


By the way, before you would send it on this 
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occasion, to some depesitory, you would require from 
schmucks to do that, wouldn't you? 

A Yes, we would have been informed by Merrill Lynch 
that delivery should go to another area instead of directly 
down to them. 

Q That was common and accepted practice? 

A Yes. 

THE COURT: I think you better get back there. 
Otherwise you won't have it on the record. 

9) That was common and accepted practice? 

A Yes, it was. 

.@) Up to the time you sent it down to Merrill Lynch 
care of Manufacturers Hanover on September 12, 1964, 
the $72,000 of Treasury Notes, up to that point each of the 
four transactions insofar as your credit officer and you 
were concerned, had gone precisely the same way, yes? 

A That is correct. 

Q Now, on this last onccasion, however, there were 
some earmarkings of these funds by the bank so that 
Mazzochi couldn't get them, right? 

A That is correct. 

0 But nething knew that you knew about had been 
happening, right? 


A No, I was not awar eof what was taking place. 
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I was just informed that the funds would be place in suspense 


when he received the check. 


Q Now, even from your experience at that time, when 


you handled these notes, you were handling them as agent 
of Mazzochi, were you not? 

A Right. The bank was acting on the customer's 
behalf. 

Q And when the monies are received aid deposited 
in his account, then the relationship of bank and depositor 
was then created, right? 

A That is correct. 


Q At that time it was no longer a matter of 


whether or not a Treasury Rill or Treasury Note shall be 
sold in and for a principal; now it was a matter that you 
have monies on deposit to the order of a depositor, right? 
A That is correct. 

MR. HALPERN: At this point I would like to state 
for the record and ask that that answer be stricken 
because the money that was sent, whether by the Manufacturers|, 
which I believe sent it, sent it to the Royal National Bank 
of New York and not to Mazzochi. What they wanted to do 
with it is their fault. That is why I object to the form 
of the question. 


MR. JULIEN: I never heard of this kind of trial 
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practice in my life where: by using the medium of an objection 
he is telling what he intends to prove in his case. You 
can't do that. I am progressing on the basis of step by 
step of what this man is $telling me. If you have got some 
other answer wait until your turn. Isn't that right, Judge? 
THE COURT: I will let the answer stand. 
MR. HALPERN: Subject to be stricken if I may. 
THE COURT: Subject to be stricken if the 
evidence is otherwise. 
MR. JULIEN: This bores me, too. I'm sorry, 
your Honor. I don't mean to be captious, believe me, 
but I don't understand that either. Supposing he prevails 
on an issue, does that mean you strike out the answers? 
THE COURT: Ask the questions. Just ask questions, 
MR, JULIEN: Okay. I'm sorry. 
THE COURT: I think what we ought to 
declare a recess and have a drink of water. 
(Recess.) 
BY MR. JULIEN: 
Q Aren't the depositions which you were given to 


read apart from your own, was there included the deposition 


of Steven Weiss of the Federal Reserve Bank of New York? 


A No. They were just the officers from the Royal 


National Bank. 
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Q Were you told that in a deposition taken here of 
an employee of the Federal Reserve Bank at Liberty Street, 
New York City, were you told that this gentleman says 
that they den't maintain any lists of lost or stolen 


securities? 


MR. HALPERN: Just a moment. I object to that. 


THE COURT: I will let him answer it. 
Sir? 
Yes, I was informed of that. 
Q And I am going to show you a question and answer 
from the deposition of Mr. Weiss, referring to page 6 -- 
MR. JULIEN: Do you have a copy of this, your 


Honor? 


THE COURT: Let me see. 
No, I don't have it. I'm sure I don't have it. 
MR. JULIEN: Perhaps by the end of the day, 
your Honor will make it known to us what you don't have and 
we will furnish it to you. 
THE COURT: All I know is what I do have. I don't 
know what I dan't. have. 
Q I show you a question and answer, and I am not 
going to read it out loud. 
MR. HART: Will you identify the lines? 


MR. JULIEN: Line 3, up to and including 
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Line 7. 
(@) Does this refresh your recollection? You can 
read up to line 12 on that same page. 
(Pause.) 


Does this refresh your recollection that with 


respect to these notes you didn't call any New York office 


of the Federal Reserve Bank? 
MR. HALPERN: Objected to. He said he called him 
at Liberty Street. He didn't call him in Washington and 
I object to this. 
MR. JULIEN: That is just the point. That is 
the only place you can call, is Washington. 
THE COURT: Just a moment. There is an objection. 
I am going to sustain the objection. He never said that 
he called Washington. 
MR. JULIEN: That is my point entirely. 
THE COURT: Ask him if he called Washington. 
MR. JULIEN: He said he didn't. 
THE COURT: Then you have had an answer. 
MR. HART: Your Honor, I don't believe the 
record is very clear on just what happened. 
MR. JULIEN: I am going to make it clearer 
for everybody right now so that you will have this in 


juxtaposition, your Honor, when you get to read the 
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minutes, which we have ordered, by the way. 
THE COURT: Yes. 
MR. JULIEN: I would like to have it appear in 
the record, and I offer in evidence the deposition taken 
of Steven Weiss who is now in Washington 0.C. and therefore 
can't be hrought here under subpoena. His testimony, start- 
ing at page -- I will just briefly allude to page 3 -- 
I don't want to make that representation yet. 
THE COURT: You withdraw that representation 
for the time being. 
MR. JULIFN: Yes, sir, but, at any rate, perhaps 
there will be no objection, in the interest of saving 
time, if I read from the testimony of Steven Weiss who was 
produced here from the Federal Reserve Bank of New York 
and deposed with all parties present. 
MR. HALPERN: I don't think I was a party to 
that deposition. 
MR. JULIEN: Messrs. Hume & Hart by Ted Bajo. 
MR. HART: He was with our office at that time. 
MR. JULIEN: Weren't you in the case at that time? 
MR. SCHLESINGER: They had notice. They just 
didn't attend. 
MR. JULIEN: Counsel is stelling me that the 


notice on file alludes to service upon you. Do you want 
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to check? 


MR. HALPERN: I would like to see the notice on 


MR. HART: And while he is checking, I have another 
objection depending upon the availability of the witness 
pursuant to subpoena. Is your office in the process of 
checking to see if he is available? I would like to have 
him called and testify alive. 

MR. JULIEN: I let the chief officer of the 
bank go away because of a vacation. I cooperated to that 
extent and here an independent witness is examined under 
oath and they won't allow us to save time. 

MR. HALPERN: All objections except as to the 
form are reserved for the Court. There may be a lot of 
objectionable questions there reserved for the Court. 

You just can't offer the entire thing. 


MR. JULIEN: If that is the game, then really, 


MR. HALPERN: I object to the classification, 
if that is the game. 

MR. JULIEN: I was really lulled by « unsel with 
respect to a man whose live testimony was vital. I accepted 


the transcript in his place and let him go on vacation and 


now, with respect to a man who has no interest in our 
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case at all, we can't save time by reading his deposition. 

MR, HART: May I state the basis for the objection, 
your Honor? 

THE COURT: Yes. 

MR. HART: On the record. 

THE COURT: On the record. 

MR. HART: I believe it was following the 
deposition of Mr. Weiss, although I am not sure, but I 
believe it was, that we took the deposition of the Bureau of 
Public Debt, the chief of the Bureau of Public Debt in 
Washington, D.C. 

Now, Mr. Santoro, who has testified, he called 
the Federal Reserve Bank and they told him that they 
didn't have a listing of these securities and he testified 
that they didn't tell hii don't call us because we don't do 
that. Mr. Weiss has testified to the contrary. 

Now, it became apparent to me during the 
examination of the chief of the Bureau of the Public Debt 
that the Federal Ruserve Bank in New York at least serves 
I believe more than one function. It acts as the fiscal 


agent of the Bureau of the Public Debt and in that capacity 


in accordance with directive of the Bureau of Public Debt, 


and we will be putting evidence in on that shortly, 


they don't keep any official listings of missing 
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certificates on behalf of the Bureau of the Public Debt, 

and as I look at Mr. Weiss' testimony, he was testifying in 
that regard. That doesn't necessarily mean that they didn't 
keep records in some other department as I understand they 
now do, not on behalf of the Bureau of the Public Debt 

but as a convenience for the banks whom they service as 


part of the Federal Reserve system. 


MR. JULIEN: Once again, if he has some rebuttal 


testimony to something that has been of “cored, this is no 
reason to prolong or to keep out testimony which was 
taken in this deposition. If he has something else to 
offer, your Honor will be considering it. 

THE COURT: True. 

MR. JULIEN: That doesn't mean we have to go 
through the trouble of trying to get somebody from 
Washington. 


THE COURT: I think it is a valid objection basic- 


MR. HART: The basis for the objection is that if ' 
the witness is available, he should be called, and I was 
explaining that the basis for my objection is not frivolous. 
It is because I believe thathis testimony might be mis- 
understood. 


Hm COURT: IHliis testimony in his deposition may 
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be incomplete is what you are talking about now. 

MR. HART: Yes, sir. 

MR. JULIEN: And you can s"pplement it by some 
other testimony. 

THE COURT: No. He can probably supplment it 
through cross examination of Mr. Weiss. 

MR. JULIEN: You prevailed upon me to excuse 
somebody who is very important, and I let him go because 
of a vacation. 

MR. HART: I didn't prevail upon you. 

THE COURT: I don't want to have this argued in 
court, please. 

MR. HART: I apoloqize, your Honor. 

THE COURT: Let's ascertain whether Mr. Weiss is 
available or is not available. And we will go from there. 
BY MR, JULIEN: 

@) Now having read the passage which I pointed 


out to you from page 6 of Mr. Weiss' deposition, is your 


memory refreshed as to whether or not you did in fact call 


the Federal Reserve Bank of New York? 

A To the best of my recollection, I placed the call 
to the Federal Reserve at 33 Liberty Street. I asked 
for their Treasury Bill Division and I asked them if they 


had any listing or flyer of the following numbers of 
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Treasury Bills. 
Q Did you make the call in person? 
A I made the call myself. 
(@) And I would assume that you kept some record of 
that telephone call, some notation to that effect. 
A No. I have got a number in my office now 
where I can call -- 
(@) I am not asking you about now. 


A When you say why would I keep a notation of a 


call I made -- 


0 I didn't ask you why. I asked you did you. 


A No, I didn't. 
Weren't you told, when you made that telephone 
was it «ne call you made? 
No. 
How many calls did you make? 
I called on each occasion. 
Wait a minute, On each occasion, to the best 
of my knowledge. 
'@) What did you mean hy "to the best of my knowledge"? 
Did you or did you not on each occasion make such a 
call? 
A I did make a call. 


Q Now it is you did make it? 
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A Well, I mean, what am I going to say? Otherwise 
I say no. To the best of my recollection, nine years 
aao, I made the phone call. 
Q Is there anything you can consult to refresh your 


recollection whether you called this bureau here at 


Liberty Street about whether or not they had listings? 


A I have no documentation on that. 


Q What is the nee of the agency that you called? 
The Treasury Bill Nivision. 
Of what? 
A The Federal Reserve Bank of New York. 
@) And do you wakene ahve the name of the person 
you spoke to? 
A No, = don't. 
Q Did any of these credit officers, either the first 
one, Carney, or the second one, McGraw, ask nee to make 
any such calls? 
A Not to my knowledge. Mr. McGraw, I believe, 
on the last transaction, he might have asked me if I had 
made any checkings on them. I don't recall exactly, though. 
Q Well -- 
A But it is a procedure that was established 
within the department -- 


Q Excuse me. 
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When you say "may" you are saying you don't 
know whether he did or you cidn't. 

A You are right. I don't remember exactly. 

MR. JULTEN: All right. .I move that that 
be stricken. 

THE COURT: I am going to leave the answer in 
because he doesn't know. 

MR. JULIEN: He just doesn't know. 

THE COURT: No, he doesn't. 

Did you ever call the Bureau of Public Debt? 

No. 

MR. JULIEN: All right, you may inquire. 

MR. HART: Your Honor, may I take a moment to put 
some exhibit numbers on each of these documents. 


fH COURT: Ail right. 


(Pause. ) 
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CROSS-EXAMINATION 
BY MR. HART: 

Q Mr. Santoro, can you identify the documents 
which have been marked Defendant's Exhibit A for identifica- 
tion? 

A This is the bank signature card on the Mutual 


Credit Union and the corporate banking resolutions on the 


Mutual Credit Union. 


MR. HART: I offer them in evidence. 

MR. HALPERN: No objection. 

THE COURT: All right. They will be reccived 
in evidence. 

MR. HALPERN: We are just comparing them with 
our photostatic copy. 

(Defendant Royal National Bank Exhibit A for 
identification received in evidence.) 

Q Can you identify the documents which have been 
marked Defendant Royal National Bank Exhibit B for 
identification? 

A They are authorization letters signed hy 
Prank Mazzochi authorizing the Royal National Bank to 
sell the various treasury bills. 

MR. HART: All right. I offer them in evidence. 


MR. JULIEN: No objection, Judge. 
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MR. HALPERN: No objection. 
(Defendant Royal National Bank Fxhibit B for 
identification received in evidence.) 

9) Mr. Santoro, can you identify the documents 
marked Defendant Royal National Bank Fxhibit C for iden- 
tification? 

A Confirmation orders from Merrill Lynch, Pierce, 
Fenner and Smith, Incorporated regarding the sale of all 
Treasury bilis involved. 

MR. UART: «© IL offer them in evidence. 

MR. JULIEN: . No objection. 

PR, HMALPORN: No objection. 

THLE COURT: Received. 

(Defendant Royal National Bank Exhibit C for 
identification received in evidence.) 

Can you identify the documents marked Defendant 

Bank Exhibit Db for identification? 

A These are the bank statements on the account of 
Frank Mazzochi, Jr., covering the months of August, 
September and October. 

MR. HART: I offer them in evidencc. 
JULIEN: No objection, your Ilonor. 
HALPERN: No objection. 


COURT: Received in evidence. 
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(Defendant Royal National Bank Exhibit D for 
identification received in evidence.) 

MR. HART: Your Honor, with respect to Exhibit A, 
I intended to introduce two cards and to introduce a third 
which was dated after these transactions took place. The 
third card was inadvertently attached and I request per- 
mission to remove it. The two signature cards are prior to 
the date of these transactions. 

I have no objection to leaving it in if counsel 
would prefer. In fact, we will ieave it in. 

I withdraw my application, your lonor. 

Tue COURT: All cight. 

MR. JULIEN: Will you give me a copy? 

MR. HART: Yes. 

MR. JULIEN: hat is one we didn't have a copy 
of. That's why I spent a little time looking for it. 

Q One item first, Mr. Santoro. When you testified 
that you were given copies of the transcript of the depos- 
itions of all of the banks’ witnesses, were you referring 
to transcripts of their testimony such as was taken of you 
where questions were asked of you and answers were given 
and a stenographer took it down? Is that what you were 
referring to? 


A No. They looked like they were just statements 
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drawn up explaining the situation which each officer of 
Royal National--that was involved in the transaction-- 


Q They weren't transcripts of questions and 


answers? 


Q So that when you said before that you had those 
transcripts, you did not understand the question, is that 
correct? 

A What I have is a transcript of the criminal 


trial, my testimony, and of the depositions, whatever you 


call them, just where there is the title of each officer, 


and then his involvement in the case, as to whether he had 
opened the checking account, or what part of it he had 
participated in. It is not a question and answer thing. 
MR. HART: I know the document that he is 
referring to. I don't want to bring it into the case. 
just wanted to remove the idea. 
MR. JULIEN: Why these gratuitous statements? I 
am entitled to look at what he looked at. You prepare a 
witness an& show him some documents other than what he told 
us about, and he saw them to refresh himself. We are 
entitled to see them. 


@) When did you receive those documents? 
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MR. JULIEN: ‘Iam entitled to look at 
call upon counsel for their production. 

MR. HART: I don't have them. Get them from 
the witness. 

MR. JULIEN: You have the original of the copies 
of which you gave him. I will take those. 

MR. WART: I have the document I delivered to 
the bank. 


MR. JULIEN: Let's get this straight. 


MR. HART: believe I know what it is but it 
wasn't transcripts-- 

MR. JULIPN: You showed him statements,he says, 
drawn up for each of these people from the bank which you 


allowed him to look at. I am entitled to see what he 


looked at. 
Now, where are they? 
MR. HART: Is your Honor ruling that he is 


entitled to lIdok at them? 


THR COURT: Certainly. 


MR. HART: fay we ask the witness, then, since 
I am only guessing as to what it was, but T gather it was 
not 

THE COURT: Let's settle this out of court by 


your talking with the witness after we are finished with 
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our day's work. I am going to direct that they be 


produced. 


MR. HART: I will show him what it is and T 


ee him if that is what he has. 

THE COURT: All right. Do it that 

BY MR, HART: 
the document that you were referring to? 

This ia it. 

MR. HART: Should I put it in evidence? 

TUE COURT: Show it to Mr: Julien. 

Wait a minute. I am not going to have you read 
thak now, . 

MR. JULIEN: IT am not going to hold up the 
proceeding. You don't mind if I read it while he examines 
the witness, do you? 

, COURT: —“ No. 

JULIEN: That ds dine I will de. 

COURT: All right. 

JULIEN: First, may this be marked for 
identification so that we will know what we are referring 
to? 

THE COURT: Yes. 

(Defendant Royal National Bank Mxhibit EF 


marked for identification.) 
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Q Mr. Santoro, would you please look at Defendant's 
Exhibit A and tell us what those documents reflect with 


respect to Mr. Mazzochi? Please make reference to dates 


A Well, the Mutual Credit Union, on February 10, 
1965--on April 27, 1965, the corporate resolution of the 
Mutual Credit Union shows Frank Mazzochi, Jr., President; 


Jacob Ilaimowitz, Vicc President; Sol Levine, Secretary; 


Lawrence Rothberg, Treasurer; and David Fassberg, ari 


authorized signature. 
At this time Mr. Mazzochi was President of the 
Mutual Credit Union. 
Q Did you cover both of them? 
A On January 19, 1966, the corporate resolution 
of the Mutual Credit Union also lists Frank Mazzochi, Jr., 
as President; Arnold Duchin, Vice President; Solomon Levine, 
Secretary; Lawrence Rothberg, Treasurer; and David Fassberg, 
authorized signature. 
The signing arrangements on the account at both 
periods were any two officers. 
A Now, are you familiar with the account of the 
Mutual Credit Union? 
A Well, I am not totally familiar with it but I 


have knowledya of Lt From when T worked in the Cradit 
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Department of the Royal National Bank. 
Q What type of an account was it? 

MR. JULIEN: First may we inquire in point of 
time, if your Honor pleases, whether this was knowledge he 
had in '66 or subsequently acquired? I think that might 
be important. 

9) Would you state the time of the knowledge that 
you are about to give us? 

A (No response.) 

Q In other words, did you know about the Mutual 
Credit Union? 

A I knew of the account of the Mutual Credit Union. 
At the time when Mr. Mazzochi came into the bank, I did not 
know that he was the President of the Mutual Credit Union. 
The Mutual Credit Union was a make-up, I believe, of real 
estate individuals in the arca as well as other established 
gentlemen that formed this union for whatever purpose. I 
really don't know. They were some of our more well-regarded 
customers. 

MR. JULIEN: I object to "well-regarded." 


THE COURT: I think he can say that. Overruled. 


A I believe it was just a routine non-borrowing 


§ 


checking account. 


9) Do you know how long the account had been with 
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the bank? 

A I believe it went back to the 1950s. I don't 
know the original opening date of the Mutual Credit Union 
itself. 

Q How long had the branch been at 149th Street? 

MR. JULIEN: The Royal branch? 
MR. HART: The Royal branch. 

A I believe it had been there at least 20 years 
or more. 

Q Well, you will have to say from when. 

A 3945... :.T'm not positive about thia. I'm just 
taking an cducated guess. 

@) But the Mutual Credit Union did go back-- 

A To the early 1950s. 

Q And then a year-and-a-half or so prior to the 
transactions with Mr. Mazzochi he was an officer of the 
Credit Union? 

A He was an officer of the Mutual Credit Union at 


that time. 


Q Mr. Santoro, 1 ask you to look at Exhibits 8B, 


10, 8, and C and tell us if they refresh your recollection 
as to the dates and chronology of the first transaction 
involving a Treasury note with Mr. Santoro--I'm sorry--with 


Mr. Mazzochi? 
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A On August 4th he signed the authorization letter 
for us to sell one $10,009 U.S. Treasury note. 
@) Does that refresh your recollection as to when 
was the first time he came in with a Treasury note: 
A It would he August 4th. August 4th was the 
firet time he came in. . August 4th, 1966, 
a) When did the sale of that Treasury note take 
place? 
Tt was sold through Merrill Lynch, Pierce, 
renner & Smith on Auyust 4th-- 
Q On which date? When was it sold? 
It was sold on August 4th. 


Well, from the records we have here, Merrill 


Lynch, Pierce, Fenner & Smith show a trade date of August Sth, 


but I believe the bill was sold August 4th and delivered 
down there on August Sth as per the documentation here, 
along with the $60,000 which would have made a delivery on 
August Sth of $70,000. 
Q Then does it appear that Mr. Mazzochi did not 
come in with Treasury notes twice on August 5th but rather 
came in once on August 4th and the second time on August Sth? 
MR. JULIEN: Objection. Leading and suggestive. 
THE COURT: Overruled. As a matter of fact, I 


think this is an exercise in futility because you are bound 
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by your pretrial order which says August 4th and August 5th. 
MR. HART: I agree with your Ilonor. I simply 
wanted to clarify the record because, as it stood, it 
appeared as if he came in twice on August Stn. 
THE COURT: I just clarified the record. 


MR. JULIEN: I doesn't say "and", your Honor; 


¥ think ic 


THE COURT: It is August 4th and August Sth. 


MR. JULIEN: No; August 4th or August 5th in 


page 2 of the pretrial order. That wasn't meant to indicate 
that the transaction had occurred on two separate days. It 
was meant to indicate that the transactions occurred on 
the single date which might have been August 4th or 
August 5th. 

THE COURT: The date Royal came into possession 


" 


is August 4th. I don't see any “or” there. 

MR. HART: I'm sorry. I have to agree with 
Mr. Julien, your Honor. 

THE COURT: Is there an “or" there? 

MR. HART: Yas, your tonor. 

(Discussion off the record.) 

THE COURT: Did you give Mr. Mazzochi receipts 


for these bills? 


MIE WITNESS: Yes. le received receipts but 
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they were mailed to him at a later date. 
THE COURT: You mean you didn't give him a 
receipt over the counter? He delivered a bearer bill to 


you without getting a receipt? 


THL WITNESS: Ie agreed to take the official 


a 
reccipt when we mailed it to him. 


THE COURT: Nave vou got a copy of that official 


receipt? 


THE WITNESS: Yes. It 1ld have gotten the 


top copy of these receipts which were made out the same 
day as the transaction. 
THE COURT: In other words, the day of the sale? 


WITHESS: Right. 


COURT: Not the date of the receipt? 


WITNESS: Right; the day of the sale. 
MART: Excuse me, your NWonor. I think I 
can refresh the witness's recollection. 
(Pause. ) 
TIE COURT: It appears there are more trusting 
people in the world. 
THE WITNESS: The authorization letter is for 
the sale of the Treasury bills, Exhibit B. 
MR. HART: I didn't believe there was any 


problem about this, your Honor, and T was not yoing to be 
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putting this in. 
BY MR. HART: 

Q Mr. Santoro, can you identify the document which 
has been marked Exhibit F for identification? 

A Yes. It looks like I did give him a receipt 
on August 4th. There is a receipt dated August Ath, 
"RNaceived from Frank Mazzochi, Jr., $10,000 of U.S. of 
America Treasuries for sale at market, Royal National Bank 
of New York," with my signature. 

MR. NART;: ft offer it in evidence. 


MR. JULIFN: No objection. 


MR. HALPERN: No objection. 


THE COURT: Received. 
(Defendant Royal National Bank Exhibit F for 
identif ion received in evidence.) 
Q Mr. Santoro, you testified that on each occasion 
of these sales, you called the Federal Reserve Bank to 
make inquiries as to whether they were on the iist of 
missing or stolen securities. Pid you have any reason for 
doing that? 
A Well, it was a procedure that had been set up 
regarding bearer Treasury bills. 


| Who set up the procedure? 
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@) Are you saying then that you were following the 
procedures which he outlines to you during your training 
period? 

A Right; the procedure for selling hearer bonds 


or bills. 


i) Iow often did the bank have occasion to sell 


bearer Treasury bilis? 
| 


hh. JULIEN: 2 ebiect..to that. 2 would not 
object to what he did. I object to what the bank did since 
his testimony is that he is not sufficiently acquainted 
With that. 

THE COURT: During the six-month period of 
training under Mr. Landberg-- 

MR. HART: Plus the period when he was the acting 
head of the department. 

Tit COURT: =--plus the period when you were the 
acting head of the department, do : understand that that 
was only for one week? 

MR. JULIEN: Just the first week. 

MR. WART: It has really never been quite clear 
to me whether Mr. Landberg was back in there between the 
August transactions and the September transactions. 

MR. JULIEN: It isn't what is clear to counsel; 


it ts what the record shows up to the present time. 
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THE COURT: But during that period of time, 
while you were interning under Mr. Landberg, had you become 
familiar with Treasury bills and the sale of Treasury bills? 

THE WITNESS: They were very rare. There might 
have been one or two, tops, in that period; nothing that I 
can recall specifically. 

Q That was during that period of six months or so 
prior to this transaction? 

A Right. 

Q Did the bank charge Mr. Mazzochi any fee or any 
commission for this sale? 

A he was not charged. 

9) Are you familiar with the nature of a bearer 
paper? Ilave you dealt with bearer securities or had you 
dealt with bearer securities while you were at the bank? 

MR. JULIEN: No. Wait. Which is it going to be? 

MR. HART: I withdraw the first part and TI make 
the question: 

Q Had you, during your period at the bank, prior 
to these sales, dealt with bearer paper? 

A I can assume I had but I. can't honestly say yes. 

MR. JULIEN: I object to what he assumes. 

THE COURT: Yes, 


T can't honestly suy yes. 
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Had you, at any time, whether you were with 


Royal Bank or previously, dealt with bearer securities? 


A When I was with the Trade Bank and Trust Company. 


Q So you were familiar with bearer securities? 

A I was. 

Q At that time did you believe that bearer 
securities required some outside documentation in order 
to prove ownership? 

MR. JULIEN: I object to that. Now he 
making an expert out of him. And I didn't get any 
statement or suggestions that we were goina to use 
gentleman as an expert, sir. 

THE COURT: You are not entitled to it 
because his deposition has already been taken. 

During your experience in the banking business 
up to this point, were you ever required in any transaction 
you personally handled to obtain any documentation as 
to ownership with respect to bearer securities? 

THE WETNESS : No. 

Q As far as you know, was any document ever 
mailed to Mr. Mazzochi of any sort by the bank at an 
address given by him to the bank which was returned to 
the bank marked "Addressee unknown"? 


A 


Cees ee wes Fete 
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a) When a bank, in your experience, takes an 
address of a customer, is there any purpose in taking 
the address except to be able to send him documents or 
papers? 

MR. JULIEN: Now Judge, I realize that tnis 
ts in the nature of cross-examination, your Honor, but 
in the context in which we are trying this case, this is 
really his witness and he shouldn't be suggesting and 
leading. All he has to do is say yes or no. 

THE COURT: All he has to say is, What was 
the purpose of taking the address? 

ME. JULIEN: Let him say it. 

COURT: Tell us. 

A 2 purpose of taking an address in opening 
an account is basically for mailing bank statements 
any documentation to the customer; also, it would give 
verification that they are living there if the mail 
not returned. And in opening a checking account--well, 

T guess that is-- 

9) As far as you can recall, was there anything 
on the face of the Treasury notes that Mr. Mazzochi 
brought in for a sale by the bank that was irregular 
or unusual? 


Nothing. 
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ft) The notes then, as far as you can recall, 


were perfectly regular upon their face? 


A There was no alteration, if that's what you 


Q Once the bank opened an account for Mr. 
Mazzochi, and money was put in that account, the 
relationship between the bank and Mr. Mazzochi was 


debtor-creditor, is that correct? 


A That, is. correct. 

Q And thereafter, as far as the bank was 
concerned, the money belonyed to Mr. Mazzochi and he 
could take it at any time. 

That is correct? 

Q And in the banking business is it considered 
unusual for a depositor to want to withdraw his money? 

MR. JULIEN: Well, now, first, I don't think 
that within the context of direct this is an appropriate 
cross-examination. But secondarily, the objections to 
my asking him any questions other than what he knew at that 
time, all of this relates to experience he certainly 
has gathered in the years in between. First he is a 
poor clerk and now he is an expert. 

MR. NART: There were many questions regarding 


the pulling of the money out of the account as if there 
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was something stranye about a depositor making withdrawals. 
First, I would like to get that clarified. Then we can 
turn to the nature of the withdrawals. 

MR. JULIEN: I object to it. 

THE COURT: No, I think we are playing 
games here because this man at that time had no knowledge 
with respect to what was withdrawn. He testified to 
that. I am going to sustain the objection. Certainly we 
have got somebody else around who knows. You have got the 
bank statements. All you have got to do is put in the 
bank statements and show what was withdrawn. 

MR, HART: Your Honor, I. can do better than 
that. I can refer to our pretrial order in which it is 
stated that the money on deposit in Mr. Mazzochi's 
account was withdrawn in cash, and the cash withdrawals 
made by Mr. Mazzochi conform to the checks shown on 
Mr. Mazzochi's bank statements which have been marked 
as Exhibit D. 

MR. JULIEN: Then what are we doing? 

MR. HART: You can't get--all right. We 
have done it. 

THE COURT: See, I'd almost given up looking 
at the pretrial order. 


MR. HART: There was something in there. 


JAI89 
emb 20 Santoro-cross 


‘Pause. ) 


MR. JULIEN: In order to save reading time 


and note taking, may I have your Honor's permission to 


take Exhibit E for identification out just to have it 
photostated and returned? 

MR. HART: Not only do I have no objection 
but I might have an extra copy. 

THE COURT: Give him the extra c 

MR. HALPERN: I would like to have a copy of 
that too, your Honor. 

MR. HART: I have only one extra copy, your 
Honor. 

MR. JULIEN: We will make a copy and give it 
to you tomorrow. 

MR. HALPERN: That's perfectly all right. 

MR. HART: Just because I want to make sure 
that the record is clear, I would like to identify 
these documents as they related to each transaction and 
then I will have no further questions. 

With counsel's permission may I lead the 
witness through them for the sake of expediency? 

MR. JULIEN: First, I think they speak for 
themselves and our brief will certainly say what their 


meaning is. 


JA190 


130) 


Santoro-cross 
THE COURT: I think the record is clear with 
respect to those documents. 
MR. HART: Then I have no further questions. 
CROSS-EXAMINATION 
BY MR. HALPERN: 
fa) Mr. Santoro, I think you testified briefly 
a few moments ago that you worked for another bank 
prior to the time that you joined the Royal National 
Bank. 
The Trade Bank and Trust Company. 
How long were you there? 
A 5 years. 
a) And in that time what positions did you hold 
with that bank? 
A I was a teller for 1 year, a note teller for 
2 years, in the Loan Department for 1 year,--well, in 
the Loan Department for 2 years. 
Q Now, in that period, when you were with the 
Loan Department, and with the other departments, except 
teller, did you have occasion to reccive Treasury notes 
for sale delivered to you by customers? 
A The Trade Rank and Trust Company, when I was 
with them, T don't believe they worked it throuqh their 


Loan Department. T think they had a separate depactment 
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that handled the sale regarding Treasury hills. 
I do recall with the Trade Bank that we did 
sell and buy stock for customers, but I don't eile ies 


any Treasury bill transactions. 


Q And did you have a broker through whom you 


Yes....That 16. correct. 
Now, let's yo back to the Royal Bank. Did 
the Royal Bank have a broker through whom it dealt? 
A On the Treasury bills it was Merrill Lynch, 
Pierce, Fenner & Smith. 
Q And do you recall testifying in the criminal 
trial page 135: 
"9 Did the bank, in August and September of 1966, 


have a broker that sold Treasury notes? 


"A Yes. We usualy dealt with Merrill Lynch, 


Pierce, Fenner & Smith for Treasury bills and bonds. 
"OQ I see. And the bank then was a customer of 
Merrill Lynch, is that correct? 
A Right." 


Do you recall that? 


MR. HALPERN: I have no further questions. 
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REDIRECT EXAMINATION 
BY MR. JULIEN: 

Q This separate department maintained at the 
Trade Bank for Treasury bills, what was that called? 

A I'm not sure. I have no recollection at that 
time of handling Treasury bills in the Trade Bank and 
Trust Company. 

Q I didn't ask you that. 

THE COURT: ilo said he's not sure. You got 
an answer. 


Q You said a moment ago-- 


A I believe there was another department involved. 


Q You told us it was a separate department. You 


said "separate department." 
THE COURT: And he said he's not sure what 

it's called. Leave it be. 

Q You were never in that separate department 
working there, were you? 

A No. 

Q So that you didn't handle Treasury bills at 
the Trade Bank, correct? 

A To the best of my knowledge, no. 

Q Then the training you got with respect to 


Treasury bills was only at the hand of Royal with 
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Mr. Landberg? 
MR. HALPERN: I object to that. We are 
re-hashing it and it is not part of redirect. 
THE COURT: Yes. Sustained. 
MR. JULIEN: All right. 

Q Jith respect to the question addressed to you 
on the subject of addresses of customers, when you open 
an account for a customer, the kind of account that was 
opened for Mazzochi, here, one of the reasons you take 
an acdress is to verify that you are dealing with somebody 
who has a place and a residence which he furnishes, 
isn't that right? 

A That is correct. 

Q It is the business of the bank to know its 
customers, isn't that true? 


A That's true. 


Mr. HART: Objection, your Honor. 


THE COURT: I.will let it stand. 

@) Now, all these exhibits that have been shown 
you of bank statements, or bank documents relative to the 
credit company, at that time, in 1966, were you handling 
any transactions with the Credit Union? 

A No transactions. The only connection I would 


have had with it in my capacity in the Credit Department 
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would be if another bank or somebody had called up for 


a credit reference and I would pull the file. Otherwise 
there was no connection other than that. 
Q Do you have any recollection of ever doing that? 


A No. 


Q Giving a credit reference for this Credit 


No. 

You know that this Credit Union was just 
operation, don't you? 

MR. HALPERN: Objected to. 

THE COURT: Sustained. 

Well, was it a small operation? 

I don't recall the size of the operation. 

(a) Well, did you ever check its balance? 

A No, I never checked it balance, unless if TI 
got a credit inquiry, then I would pull a balance card 
and give an average balance. 

q But you told us you have no recollection 
of ever doing that. 

A is a long time ago. 

Q Did you, for example, ever make a loan to 
that Credit Union? 


A T never made a loan to it. T am not aware 
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of the bank ever making a loan to it. 

Q And so far as you are concerned, neither you 
nor anyone ever checked into the financial condition 
of that particular organization, did you? 

A I never checked into it. As for any other 
bank employee or officer, I can't tell you. 

Q And up to the year 1966 you had never come 
across any document showing that it had heen checked hy 
anyone else? 

A No. 


9) By the way, this man Mazzochi, who you say 


was President of this organization since '65, what was 
his business? 


A What was his business? 


9) What was his business? 


A T have no idea. 


a) You talked about this being a Credit Union 


of real estate people. Did you know that in '66? Did 


you? 
In '667 
That's right. 
A I don't recall if I knew it at that time. 
Q And you said something about it being composed 


of ether people who were cither important or well known 


JAI96 
¢ » 
emb 27 Santoro-redirect 136 


customers of your bank. Was that the situation in '66? 


A Well, to the best of my knowledge, the indi- 


viduals involved in the Mutual Credit Union were fairly 


well regarded customers of the bank. 
Q Can you recall any of them that you knew 


personally? 


Q Or that you ever dealt with in any respect? 

A Well, at the time I might have dealt with 
some of them, without realizing it, on an individual 
basis or through their own corporations. 

Q Without realizing their connecticn with what 
they had to do with the Credit Union would not be a 
matter that you knew at that time, is that right? 

A That is correct. 

Q And when you say that this Credit Union's 
account was non-borrowing, does that mean it had no 
line of credit with your bank at all? 

A Well, I don't know if they had--I do not know 
if they had a line of credit but I knew it to be a 
routine non-borrowing account which just means that 
they maintained a checking balance. Whether they 
applied for a line of credit and had it approved and not 


drawn of it 1 was uot aware of. 
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Q You are telling us that in '66 it was routine 


non-borrowing? 


A Yes, from handling the credit file I knew Lt 


then. In other words, I was in the Credit Department 
a good part of the time before that. 

Q And you had handled a credit file of the 
Credit Union? 

A I went through most of the credit files in 
the bank either for one reason or another, an up-date 
or whatever. 

Q Mad you handled the credit file of the Credit 
tnion prior to ‘66? 

A I don't recall. 

Q Now, when the first transaction involving 
the $10,000 and the second transaction involving the 
$70,000 occurred on one single day or on two days, are 
we clear that a very short time had elapsed between 
the two transactions? 

MR. HALPERN: Objection. 
THE COURT: Sustained. I thought you would 
never ask it. We have had enough of the Ath and 5th. 

Q lad you, up to '66, ever been to this Credit 
Union, so-called? 


A No. 
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Or looked at its premises, if there were any? 
No. 
MR. HART: Objection to this. I believe 
counsel has stated "Did you look at their premises, 


if there were any." I move to strike "if there were any.” 


MR,JULIEN: Why? Do you say there were? 


THE COURT: Overruled. Please, no colloquy 
between counsel. 

Let's do it, Mr. Julien. 

MR. JULIEN: To "let's do it" I have to read 
what he read. 

THE COURT: Read it and see whether we have 
got any more examinations on it. 

Read it to yourselves. 


(Recess.) 
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REDIRECT EXAMINATION 
BY MR. JULIEN (cont'd): 

Q Mr. Santoro, between September 15th and September ti 
1966, which you may accept as the period when there was a 
suspension on the $72, 000 in the account, Mr. Mazzochi was 
coming to see you daily, wasn't he? | 

A Daily. 
Trying to get his money out, right? 


He wanted to know what was happening with his 


this was almost on a daily basis, right? 
HALPERN: If your Honor plcase, this has been 
gone over over and over. 
MR. JULIEN: We havent touched this subject yet. 


TIE COURT: This has not been gone over? 


I'm sorry. You said on a daily basis twice, I'm sure. 


A Yes, he did come in regularly. 
THE COURT: You know, fortunately or unfortunately 
I too have been trained in the law, and I have a very retent~- 
ive memory, not like a jury for whom you might have to be 
repetitious. 
MR. JULIEN: You know that I am aware of that. 
It's only habit that males me do that. 


Hl; COURT: I understand that, and I'm going to 
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help you break it. 

Q You told us that Treasury b’ lls were to be 
handled with the brokerage office of Merrill Lynch; where 
did you get that information from? 

A You mean sold throuyi? 

Q Yes. 

A When I came into the department and I was being 
trained in any transactions that we had, purchaees or sales, 
they were always through Merrill Lynch, Pierce, Fenner & 
Smith. I remember Bill Carter very well. 

v) Do you remember any previous transactions that 
you hanaled with Bill Carter or was this something that was 
handled in the main office of the Royal National Bank? 

A There probably were some purchases that we 
made through Bill Carter and Merrill Lynch, but for cus- 
tomers; in other words, if it was for a customer of, the 
branch like this before this one occurred? 

A Not sales but purchases. 

Q This was a sale, right? 

A Right, this was a sale. 

Q And so, so far as your knowledge assists you in 
this matter, when you said that such transactions were to 
be handled by Merrill Lynch, sales up to this time had not 


taken place? 
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A That is correct. 

Q Were you familiar with any Federal Reserve 
reyulation requiring you or your bank to notify the Federal 
Reserve concerning any transaction exceeding a certain 
dollar amount? 

A No. 

Q Were you aware that withdrawals could be taken 
in cash? 

A No, I was not aware of that. 

Q You never heard of any requirement 
that any cash transactions exceeding $2500 or more were 
to be--I had said Federal Reserve; I meant the Treasury 
Department. That was wrong. 

A Any large cash transactions, withdrawals or 
deposits, right. That is correct. 

Q And all of his withdrawals from this account, 
all of Mazzochi's withdrawals from this account were to 
cash, were they not? 

A That is correct. 

Q Contemporaneously with any of those cash with- 


drawals at the time, was any notification given to the 


Treasury Department? 


MR. HART: Objection, your Honor, I believe 


the witness has testified that he was unaware of the-- 
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MR. JULIEN: Why are you telling him? Let 
him say. See how he suggests things to this man? 
THE COURT: He is not suggesting. The witness 
has already testified that he was unaware of the cash 


withdrawals. 


MR. JULIEN: All right, your Honor. 
MR. HART: Very briefly. 
RLCROSS- EXAMINATION 
BY MR. HART: 
Q Mr. Santoro, when you dealt with Mr. Carter at 
Merrill Lynch, was he aware that he was selling these notes 
for a customer? 


A No. When I spoke to Mr. Carter, I just told him 


for the bank. I did not mention any customer's name. 


Q He knew you were dealing for the 149th Street brangh, 
is that correct? 


A That is correct. 


Q And were any bank transactiors conducted from 
the 149th Street branch which were not for customers? 

A No, because the Cashier's Department was located 
at the main office. You mean any purchases for the bank 
itself? 

Q Purchases or sales of securities for tho bank 


itself, for its own account. 
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A No. That would be handled by the 48th Street 
office, the Cashier's Department. 

Q And then when you sent the securities to Merrill 


Lynch, the slips did identify-- 


MR. HALPERN: I object to the form of the question 


THE COURT: Sustained. 
MR. HART: I will rephrase it. 

Q You prepared slips which were delivered to 
Merrill Lynch with the Treasury notes;. is that correct? 

MR. HALPERN: I object to it. The slip speaks 
for itself. 

THE COURT: The slips are in evidence, Mr. Hart. 
I don't think this is proper. 

Q When you said the Mutual Credit Union was a non- 
borrowing account, are you sure about that of your own 
knowledge? 

MR. JULIEN: What is this? He said it. What 
are we doing now? 

THE COURT: Yes. Are you trying to impeach your 
own witness? 

MR. HART: lie is not my witness. 

MR. JULIEN: But you brought out that part of it. 

THE COURT: Overruled. No colloquy, please. 


When Mr. Mazzochi came in cach day while this 


| 
| 
| 


| 
| 
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money was in suspense, do you know whether anyone came in 


that same period? 


A When he first came in on a daily basis and he 


| 
| 
on his behalf to try to get the release of the money during | 


asked me the question, “When can I get my money?", I believe 
I referred him to Mr. McGraw or one of the other officers. 
Then I was made aware, through conversation with 
the other officers, that he did have an attorney representing 
him to obtain the release of the funds, but that was just 
through conversation with officers in the bank. 
MR. HART: No further questions. 
MR. HALPERN: Just one question. 
RECROSS--EXANINATION 
BY MR. HALPLRN: 
Q Mr. Santoro, you said that a check was held up 
after the second transaction; is that right? 
A The check was held up on the last transaction. 
Q Whose check was it that the bank received with 
respect to the sale of these bonds? 
A (No response. ) 
Q Or Treasury notes? 
I would imagine it was Merrill Lynch's check. 
You imagine that; do you know? 


I don't know. 


JA205 


Santoro-redirect 
MR. HALPERN: Thank you. 
FURTHER REDIRECT EXAMINATION 
BY MR. JULIEN: 

Q When a transaction involved a sale of, or a 
purchase of something for the bank itself, that is handled 
downtown, right? 

A The 48th Street office, yes. In other words, 
we didn't purchase any securities for the bank itself; just 
for our customers. 

Q Right. And was that something you discussed 


with Mr. Carter from time to time? 


Q But at any rate, when you sent down these 
securities, you even put your customers’ names on the 
papers, didn't you? 

A Right. if I did it for my own reference, it 
had been delivered for the account of, the procedure was 
to put in the customer's name on the delivery slip yoiny 
down to the brokerage house. 


Q Did you at any time get any inguiry from Mr. 


Carter or anyone at the brokerage concern, "Who is Mr. 


Mazzochi? llow did he come into possession of these bills 
that you are selling to us?" 


A No. 
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FURTHER RECROSS-EXAMINATION 


BY MR, HALPERN: 


Q You could have put any customer's name on 
there; isn't that right? 

A Lxcuse me? 

Q You could have put any customer's name on there, 
whether it was Mazzochi, John Jones, OF Evelyn--whoever 
you got them from; is that right? 


A That's right. 


Q Was that for the purpose of your own bank records? 


A It would seem so because “t had no purpose for 


going down to Merrill Lynch because they didn't know we 
were selling them for a set individual. 
MR. HALPERN: Thank you. 


FURTHER REDIRECT EXAMINATION 


BY MR. JULIEN: 

Q Did you formulate the rule that required you 
to fill in “For the account of" on these slips? Was this 
something you were told to do? 

A Something I was told to do. 


Q And the reason for it, you are just speculating 


as to that, is that right? 


A That's correct. 


You don't really know? 
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That's correct. 


THE COURT: That is the end of it. Tomorrow 


morning at 10. 


I am assuming that this witness is excused by 


all parties. 
MR. JULIEN: Yes. 
MR. HART: Yes, your Honor. 
THE WITNESS: Thank you. 
(Witness excused.) 
THE COURT: Good night, gentlemen. 


(Adjourned to Thursday, August 7, 1975 at 
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Name Direct Cross Redirect RBecross 


Rudolph Santoro 1k 110 132 142 
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United States Fidelity & Guaranty Co. 
vs. 68 Civ. 2054 
Royal National Bank of New York, 


Merrill, Lynch, Pierce, Fenner & 
Smith, Inc. 


New York, New York. 
August 7, 1975 10:00 A.M. 


(Trial resumed.) 


| 
MR. HART: Your Honor, before we call the | 
first witness, may I simply confirm that I have my continuing 
objection to all testimony so that it may continue from | 
day to day. | 
THE COURT: You have that objection. 
All right. 


MR. HALPERN: May I have it likewise, Judge? 


THE COURT: Yes, sir. 


MR.H ALPERN: Thank you. 
MR. JULIEN: eae cae ready,sir? 
THE COURT: Yes, I am ready. 
WILLIAM CARTER, called as a witness by the 


plaintiff, having been first duly sworn, was examined 


| 
| 
and testified as follows: | 
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DIRECT EXAMINATION 


BY MR. JULIEN: 


Q You are connected with Merrill Lynch, sir? 


A That is correct. 


Q Mr. Carter, are you the reoresentative of 


Merrill Lynch that had some dealings with respect to the 
treasury notes in Royal Bank and Mazzochi back in 1966? 

A I had some dealings with the Royal Bahk. There 
was another man who I worked along with who has since re- 
tired whose account it was, actually. 

Q Who was he? 


A His name was Meehan. He is retired. 


A You call it account executive. 

Q Now, all I want at the present moment, are you 
here pursuant to a subpoena and did you produce your file 
in this matter? 

A This is the subpoena. 

Q At any rate, have you produced the file in 


this matter? 


| 
Q What was your positi:n? 


A I brought in confirmations of some trades that 
were done with Royal Bank which I gave to Mr. Halpern 
yesterday. 


MR. HALPERN: And which I gave to you. 
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And there were also some slips on the Royal National 
letterhead. It looked like they were sent along 
the bonds when they were delivered. 

MR. JULIEN: And you say that everything he 


you was delivered in this 40 for identification? 


Q Counsel tells us that whatever papers were give 


to him were given to me yesterday and they were marked by 


MR. HALPERN: That is correct. Show it to | 


the clerk as 40 for identification. Would you look 
and see if those are all the papers which you turned over, 


please? 


| 

| 

A Yes. | 
Q Mr.Carter, are these documents your own scsan 


the documents of Merrill Lynch, with respect to this 
matter, or are these simply copies which have been furnishe 
to you out of either the court files or by the co- 


defendant, Royal National Bank? 

A These I got yesterday from the Merrill Lynch 
legal department. 

Q When you handled these transactions, or that 
part ot if which you did handle, there were documents of 
your own company recerrable to them, were there not? 


A How do you mean? 
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Q I mean that you had a confirmation which you 
sent out, you had an order which you received, there were 
delivery certificates? 


A Here are the confirmations. 


Q I don't want the copies that were furnished 
you by somebody else, I want those of your own company. 

A Right here, Merrill Lynch. These are the ccn- 
firmations of Merrill Lynch. Look at page l. 

Q Page 1 is -- 


A Those are -- 


tion has a legend on it reading Exhibit G. 


| 
: 
| 
Q Excuse me. The first page of 40 for identifica 
| 


A Yes. 
Q Which corresponds with Exhibit G in the interrog- 
atories filed by Royal National Bank. Do you see that? 
A Right. 
Q In your office, when you have documentation, 
you don't put Exhibit numbers on your papers, do you? 
A I have no way of ever seeing any of these state 
.ments. In my capacity, I talk to the bank, buy or 
sell the securities. I don't have anything to do with the 
physical aspect of the bonds. 
Q But when you buy or sell securities, Merrill 


Lynch has some documents of its own, does it no? 


JA213 


Carter-direct 
A It has copies of confirmations of every 
. 
trade we make. 
Q Well, this too seems to be a photostat. Where 
is the confirmation from your own office with respect to 


that? 


A The confirmation would be sent to the customer 


of the Royal National Bank. | 
Q Doesn't your company -have a_ file on this matted 
at all of its own, not what you got from the legal papers | 
on file? | 
A You would have to check with the legal departmey 
then. 
Q Well, when you were called, for example, or 
when you are calle’ with respect to thesale of a treasury 
bill, don't you make some kind of notation somewhere? 
A Write out an order, the order is put through, 
is processed, and that's it. 
Q Where is the order you wrote out in these 


cases? 


Whatever. 
A I don't even say that I wrote out the order. 
Q Well, whether you wrote it out or some associat 


of yours wrote it out, where is the order? 


Nine years ago? | 
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A The confirmation is the -- 

Q I didn't ask you about that. Where is the 
order either you or your fellow associate doing the ame 
kind of work with respect to this deal wrote out? 

Where is it? 

A I don't know. 

Q And is that true -~ 

A It would be in the warehouse, I would presume, 
but I really can't giveyou an answer to that. 

1) And where are these -- well, have you made any 
search for your documents in this matter, not what was 
given by Royal, but your documents? Have you made 
any search for them ? 

A I only got this subpoena late Monday afternoon. 
I didn't even know what it was all about. 

Q Upon receiving the subpoena, did you not commun 
icate with counsel who is appearing for the defense of 
Merrill Lynch in this case? 

A I consulted our legal department. 

Q Did you consult with Mr. Halpern? 

No, I didn't. I didn't know who he was. 


Have you consulted with him up to the present 


Yesterday was the first time I saw him. — 
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Q Since yesterday have you made any attempt to 


find your own documents, that is, your company's documents 


with respect to this, including the orders which were 
written out upon receipt of the order from Royal? 

A I brought these documents which you see from 
our Merrill Lynch legal department yesterday. 

Q You did nothing else? 


A That was all I was given. That is what they 


had on record. 


| 
Q This is not the only transaction that your pale 


has had with Royal National Bank and another department at 


its main office, right? 


A That's correct. 
Q You dealt with Royal principally at its main 


effice, correct? 


A 1212, I think it was, Avenue of the Americas. 
THE COURT: I think it might help if you 
were to stand back there, as we indicated yesterday. Why 
don't you use the lectern? 
Q Is there a file with respect to Royal National 
Bank from its main office respecting its main office 
transactions? 
THE COURT: It is completely immaterial. 


MR. JULIEN: I just wanted to -- 
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THE COURT: And something that should have been | 
gone into ten years ago. I am not going to waste my 
time or the other gentleman's time because this is a 
complete waste of time. It is a matter of discovery that 
should have been gone into for yea these many years. 

MR. JULIEN: That is all I have of this witness 
at this particular time, because I promised to put on 
another witness this morning whoc must get away, but we 
shall put this gentleman on call, with your Honor 's per- 
mission, or maybe Mr. Halpern can arrange to put him back. 


MR. HALPERN: Well, can he leave and go back 


subject to our cross? 
THE COUKT: Who are we going to put on next? 
MR. JULIEN: Mr. Kayner, who we promised to 
get rid of today. 
THE COURT: All right, you are excused. And 
you are subject to recall. 
(Witness excused.) 
ROBERT I. KAYNER, called as a witness by 
the plaintiff, having been first duly sworn, was examr 


ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. JULIEN: 


Q Mr. Kayner, back in 1966, specifically in 
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August of 1966, you were then checked with the Royal 


Bank, were you not? 
A That is correct. 
Q And your position with them at that time was 


credit officer? 


A Yes, I was an officer. 


Q Please be kind enough to keep your voice up 
just a trifle more. 

A Sure. 

Q And on August 4 or August 5 of 1966, you were 


one of the credit officers of this bank on the platform? 


A That is correct. 
Q And that term “on the platform" is a colloquialism 
known to bank people meaning those who are there acting 
and passing on matters of credit, is that right? 
A That is correct. 
Q Now, prior to August 4 or August 5, had you 
ever had any personal dealungs with a man named Frank Mazzochi? 


A Personal dealings? 


Q That is what I said. 


A No. 


made for any loans? 


A I don't remember. 


Q Had you ever passed on any applications he had 
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9) Other than some relationship he had with a 


no personal bank account with your institution? 

A Would you repeat that? 

1) You knew he had no personal bank account with 
your institution? 


A At this moment I don't know. I may have 


credit union, did you know him to be a person who had 


known it then. I don't know that to be a fact. 
would have to see the testimony that I gave previously. 
I know he had accounts at the bank. I don't know whe- 
ther they were personal or business. At this point 
I don't know. I may have known that. 
(9) When did you last see your testimony? 
A Five years ago, six years ago. 
Q Haven't you seen a transcript of your testimony 
since then? | 
i. Well,1 I saw the testimony after when it 
was completed. I think there were different attorneys 
that took it in this court or in a room in this court, 
and I saw the completed testimony. That had to be 
Many years aqo. I haven't seen it since. 
@) Have you talked with Mr. Hart or anybody 
representing the Royal hank within the last week to ten 


days? 
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tsk 


A The first time I have talked about the case 
was briefly with you. 

0 In the courtroom? 

A Yes. f 

‘@) Have you Axed to Mr. Hart about it or anyone 
representing the bax: ? 

A No, not really. The only telk we had was 
when we were sitting in the witness room now, and that 


was not really about the case; it was just how can anybody 


remember after all these years. 


9) Did anybody come to see you at your office 
with respect to this case? 
A No one. 


@) Did anyone show you a booklet containing 


your testimony. 


A You mean recently? 
0 At any time after you siqned it. 
A WO ° 


(@) Was a copy given to you or mailed to you? 


A I think so, but I'm not 100 per cent sure. 


xo) Well, when you got the subpoena to come to 
this court respecting this matter, did you look to see 
whether you had this transcript? 


A No. 
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.@) You made no tempt to refresh yourself be- 
fore coming here? 

A No. 

(9) Addition to the transcript of the testimony, 
were you shown at any time statements or testimony of 
others in the employ of Royal National Pank concerning 
these transactions with Mazzochi? 

A No. 

All right, 
Now, you testified with respect to this matter 
on two occasions, did you not? 

A I believe I testified in his critimal 
trial. Then this testimony, I think -- was it a depo- 
sition? -- that was the two times, 

a) Now, since testifying at the criminal trial 
did you ever or were you ever shown the testimony which 


you gave there? 


A At the criminal trial? 


0 Yes. 
A It may have been before that deposition. 
I'm pretty sure the deposition was after the -- 


0 And hy whom, s0 far as your recollection 
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serves -- was it by Mr. Hart that vou were shown the 
criminal testimony? 

A Well, if I was shown the criminal testimony 
I am sure it would have been by Mr. Hart but I really 
don't recollect. 

e) What do you do now, by the way? 


MR. TART: May I hear the answer before 


(Answer read.) 
A I am the president of a company called Scotty 
Commercial Corporation. 


re) In the finance business. 


A It's in tne equipment finance business, yes. 


18) Now, so far as your memory serves you, vou 
had not acted with or dealt with Mr. Mazzochi prior to 
these transactions involving the Treasury bills that 
we are interested in here, is that correct? 

A That would be,as far as my memory serves me, 
probably correct, yes. 

9 And when first he anproached you with respect 
to the Treasury bills you were then one of the credit 
men on the floor? 

A That is correct. 


9) lle came in to see you on that occasion, 
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talked about ‘Treasury Wills -- 

THE COURT: What occasion? 

MR. JULIEN: On the first occasion, and 
I'm going to get to that date specifically in a little 
while. 

THE COURT: Let's do it in the question. 

MR. JULIEN: I will put it now and I am 
going to clear up the exact date in a moment. 

@) -- Auqust 4th or Auqust 5th, he came in and 
talked to you about some Treasury bills, true? 

A True. 

Q He told you he wanted you to 
for him; wasn't that the language he employed? 

’; I really do'not remember the lanquage. ig 
know that he wanted to sell some Treasury bills. The 
lanquade used is far from mv memorv at this point. 

a) Neither one of us is able to hear you. 

A I say I do not remember the language used 


specifically. I know the general tenor of the conver- 


sation. It was to sell fresh biils. 


a) Well, at the present tine he wasn't showing 
you any Treasury bills, and you weren't looking at any 
Treasury bills, and doesn't it serve your recollection 


that he said he wanted you to sell some stuff for him? 


22 
23 
aA 
25 
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Isn't that true? 

A I don't remember him saying that he wanted 
to sell stuff. 

QO AL} richt. Was this first conversation 


with Mazzochi at your desk? 


A Yes, I think so. 

@) At the bank? 

A Yes. 

Q In the examination which was taken of you 


in this court on October 14, 1969, weren't you asked this 


question and dian't you it that time give this answer -- 


MR. JULIEN: This is Kaynex's deposition, 
your Ilonor. I think you may have it. 
THE COURT: I think it might be a good 


practice to file all of these depositions with the 
COUrE, My recollection is that I don't have it. 

fa) In that examination, at page 24, line 15, 
weren't you asked the following questions and didn't you 
then give the following answers: 

*9 bo you remember the occasion when Mazzochi 
came in and presented this $10,000 note? 

"A He never presented a note to my recollection, 
He just asked me to sell it and I said I wou.d. r 


told Santoro to get the note from Mr. Mazzochi and sell 


a 
| 


J 
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it to him. I don't know if Mazzochi had the notes 
when he first came in at that time. fe just sat down 
at the desk and asked me to sell stuff for him, which 
I said I would"? 

True answer? 

A I'm sure it was true at the time. Are 
you asking me to -~ I don't remember the testimony. 

I'm sure what I said then was a better recollection than 
I have now. 

Q Well, now, this man first comes in without 
any notes and discusses your selling something for hin, 
and you say you will, right? 

A Okay. Yes. 


r@) You don't know how much it is going to be, 


A I don't know. Ny testimony might have 


indicated that he would have mentioned an amount. 

Q No, it doesn't, 

A Then I assume that he didn't -- are you osking 
mé -- I don‘t know vour question right now. He discussed 
selling Treasury bonds with me, and apparently I said 
that I would sell them for him, 

9 And no amount was fixed? 


All right. 
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13 A Well -- 


MR. JULIEN: I am asking now for his 


2 Q Is that ccrrect? 
4 9) Isn't that the best of your recollection? 
i) | MR. HART: Your Honor, if counsel is stat- 
6 ing to the witness what appears in prior testimony, 
7 I think that «~ 
8 HR. JULIEN: No, please. 
9 | THE COURT: No. This is in the form 
10 | of an objection and it may be a relevant objection to 
a the form of the question, because you say his deposi- 
tion doesn't say it but no one may have asked him that 
question. 
| 
| 


recollection after having been refreshed by what I 


have read to him thus far, 


17 ‘@) Was any amount fixed? 


A Not to the best of mv recollection. 


19 c@) All right. And at that time did you know 
20 that Mr. Santoro was the acting head of the loan de- 
partment? 


A I'm sure I must have known it at that time. 


stituting for Mr. Landberg who was actually the head of 


s £ 8 8B 


© And you knew Santoro was somebody sub- 
that department? 


A I'm sure I must have known it at the time. 
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Q So that you were aware that if you gave ap- 
proval of any transaction, the only other person who would 
act in connection with it for the bank would be Mr. San- 
toro, is that right? 

A I would say that was right. 

Q All right. And then did vou tell Santoro 
that he could sell notes for Hr. Mazzochi? 

A I must have told him that he could sell the 
notes, yes. 


Q Now, Mazzochi told you that these were bonds, 


or Treasury notes -- we tend to use those terms inter- 


changeably but we are talking about the same documents -- 


belonging to his family, did he not? 

A I think that was the term used, yes. 

@) Did you know this gentleman's family? 

A I'm sure not. You mean personally? 

@) Personally or in business or in any way, 
did you know then. 

A I doubt it. 

@) And the answer, to the best of your recollec- 
tion would be no, is that riqht? 

A To the best of my recollection, yes. 
is the answer. 


@) Did you ask lr. Mazzochi which member of his 
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family or members of his family were the owners of those 
instruments that you were aoing to seli? 


A I don't recall. 


a) Well, would that not be a normal inquiry to 


be made before handling such a transaction? 

A I don't know if that's really a normal 
inquiry or not. It's hard to say. I don't know. 
T.'s a verv subjective question, I reallv don't know 
the answer to it. 

@) Well, you knew that Mr. Mazzochi wanted to 
get the avails of the sale of these instruments for him- 
self; you knew that, did vou not? 

MR. HART: Objection, your Honor. 

THE COURT: What is the objection? 

MR. HART: I have no objection to him asking 
if Mr. MNazzochi stated to him what he was going to do 
with the proceeds, but the form of this question is in- 
tended to direct the witness’ recollection as counsel 
would like it to be directed. 

MR. JULIEN: That's what cross examination 
is all about, and I am entitled to treat this man as if 
he was on cross examination. 

THE COURT: The answer to the question, Mr. 


Kayner? 


| 
j 
' 
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A Well, I mean if we are selling the bonds for 
Mr. Mazzochi, or whomever, it is obvious that he will 
qet the proceeds of the sale. What he does with the 
proceeds afterwards is up to him. 
) I am not coming to that. 
THE COURT: We has answered your question. 
Q So that you were «vare that he did not claim 
to be the owner of these bilis but he wanted to get the 
cash proceeds? 
MR. HALPERN: I object to this as redundant. 
He has already testified as to what happened. Now we 
are going back again and renashing the same facts in 
a different form. 
THE COURT: I will let him answer this 
question. 
Q Please answer it. 
A Would you repeat it? 
(Question read.) 
A To the best of my recollection, he had said 
that he was selline it for his family, which would indi- 


cate that he vas not the owner. 
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9) Were you going to turn over the proceeds to 


him or was it you who said he would have to open an ac- 


count. 

A That I don't recollect at all, our asiag 
him to open an account. 

@) You don't recollect asking him to open an 
account, did you sav? 

A That's right. 

@) Did you become aware that he had opened and 
account in his own name at the behest of somebody at the 
bank by August of 1966? 

A I may have been aware of it then, but it scunds 
like something new to me right now. 

‘@) On August 9th of 1966, a first withdrawal 
in the sum of $35,000 was made from that account to 
cash, aren't you aware of that? Doesn't that sound 
familiar to you? 

A Well, as far as the date, I coulnd't 
recollect at all. I eould imacine,the way vou are 
phrasing the question, I mav have approved the with- 
drawal, but as far as recollecting it, no. It's not -- 
it doesn't stick out in mv mind. 

MR, JULIEN: Ifo save time, can we have a 


concession <= oh, we don't need a concession. 
{ 
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a) You gave a statement to Nr. Hart in this 
matter representing the bank as early as September of 
1969, did you not? 

MR. HART: Objection. I'm sorry. 

A I don'r remember it, but if you have a 
statement that I signed, then I must have. 

(@) Before I ask you about statements that vou 
Signed, and I don't say that I signed this, by the way, 
I want to make that representation, weren't you inter- 
viewed by the firm of Hart & Hume in the year 1969 
concerning what had happened with respect to your 
transactions with Ir. Mazzochit affecting these Treasury 
notes? 

A I really don't remember being interviewed 
by them, I would have imagined that I would 
have talked to them before the testimony I gave in this 
court in ‘69, but I don't remember a specific meeting. 


MR. JULIEN: Can I have Defendants’ Exhibit 


Q I show you a paper which has been handed to 
us by Mr, Hart as a fact summary of employees of the 
Royal National Bank of New York. I want to direct 
your attention to a paragraph dealing with Robert I. 


Kayner and ask whether this refreshes your recollection 
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that on August +h of 196° you wers the one who approved 
the withdrawal of, it says there, $25,000 from the 
account of Mazzochi. 

MR. HART s I object to the statement as 


to what the document says, your Honor. tt ie not in 


evidence. 


MR, JULIEN: I ask if it refreshes his 
recollection. 

THE COURT: I'm going to sustain 
jection. It seems to me that you are asking 
ther it refreshes his recollection as to that. 

HR. JULIEN: Yes, after reading 
does it refresh his recollection. 

THE COURT: All yvightc. 

A No, but as I said before, I don't doubt that 

I had approved it. We approved an awful lot of checks 
every dav. Tt 2oesn't refresh my recollection of this 


specific item.) 
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MR. JULIEN: I will offer in evidence, if 
your Honor please, that part of defendants' Exhibit E dealing 
with Robert I. Kayner, the first sentence of the final 
paragraph -- 
MR. HART: I thought he was going to read. I 
will wait until ha is finished. 


MR. JULIEN: I am not seading. 


-~- the first sentence of the last paragraph 


dealing with Mr. Kayner on page 4 of that document. 


MR. HART: I object, your Honor. 


MR. HALPERN: I object to that, too, as not 


binding upon me. 
MR. JULIEN: I am not offering it against him. 
I think that is clear. 


MR. HART: This is my we’ r product which I pre- 


pared to the best of my ability, based upon the information 
available to me before I had an opportunity to review 
this matter in detail with the witnesses,a nda it is simply 
my view at the time of the preparation of this of what 
happened. It is attorney's work product, I don't think it 
is proper. 

MR. JULIEN: If your Honor please, this is not 
attorney work product, because it has gone far beyond that. 


Once having been revealed, as it was to Mr.Santoro, it 
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loses that kind of confidentiality. 


Now, I submit to your Honor that now, under 
the July lst effective rules, any statement made orally or 
in writing by a witness is now admissible. It doesn't 
even require a signature. It is admissible. 


THE COURT: It is excluded as work product. 


MR. JULIEN: May we deem that paragraph to 


have been marked as an offer of proof on my part, your 


Honor? 


THE COURT: Sure. 
MR. JULIEN: Very good. 


THE COURT: The question occurred to me, Mr. 


SJulien,you are now about 30 minutes with this witness, his 


recollection ig not there. You have tried to refresh it 


in any aumber of ways. We have a deposition, we have his 


eestimony at the criminal trial. Let's use one or the 
other. Why should we go and waste time ¢ 

MR. JULIEN: Well -- 

THE COURT: Enough. 


MR. JULIEN: -- I am extremely interested in 


the fact that a paper issued voy counsel and shown to witnesses 


can be disavowed in this fashion. 
THE COURT: We are not on that subject matter. 


We are beyondit. 
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MR. JULIEN: All right. 

THE COURT: What I am asking you in effect is, 
why can't you use the deposition of Mr. Kayner instead 
of his testimony? because you are going to keep going back 
to his testimony. 

MR. JULIEN: Counsel is showing me some other 
deposition, not his, your Honor. 

THE COURT: What I am talking about, why can't 
you use his deposition? 

MR. JULIEN: I will see if there is a reference 
to the particular thing in interest. 

THE COURT: I am going to take a recess. You 
discuss it with your associate or your partner and find 
out whether this witness is going to be of any use to us at 
all. I am not going to waste our time all day long to 
refresh his recollection and then reading in the deposition 

We will be in recess. You may step down. Don' 
discuss the case with anyone. 


(Recess. ) 
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(In open court.) 
THE COURT: All right, Mr. Kayner, you are still 


under oath. 


BY MR. JULIEN: 
Q Mr. Kayner, I am going to show you what eer 
to be a copy of a check, part of Exhibit 34 for identifica- 
tion and ask you if you can identify that check? 
A Well, other than the fact that it is drawn on 
the Royal National Bank, I wouldn't be able to tell you 
anythingmore. I can tell you what the check says and all 


of that,but it doesn't -- I don't see an initial -- 


MR. JULIEN: Subject to connection, your Honor. 


Q Do you know a Rose Mueatello who at that time 


A Yes. 
Q She says that the initials appeari g in the 
upper left-hand corner of that check are your initials. 


A Well, it is very possible. You can't see it 


was an employee of the bank? 


from this photostat. 

MR.JULIEN: We will supply that proof, if your 
Honor please. 

I am going to offer in evidence this single 
check dated August 8, 1966, which is part of 34 for 


identification., I will ask that it be separated from the 
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MR. HALPERN: May I see that, Mr. Julien? 

MR. JULIEN: The second page has the reverse 
side of the same check, your Hcnor. 

For the record, I wish to state that on the 


same pages, since this appears to be a recording device, 


there are, on the top and bottom of each page, an unrelated | 


check dealing with a party named Irving Mittleman, and 
some association incorporated. They are not involved here 

THE COURT: Show it to Mr. Ha) »arn. 

(Pause. ) 

MR. JULIEN: It might clarify the record, if 
it is admitted, we can strike the other ones that do not 
appertain. 

THE COURT: All right. 

(Pause.) 

MR. HALPERN: Two checks don't apply. Just the 
one middle one applies, that is all. 

MR.JULIEN: Just the middle one. 

MR. HALPERN: Let's have the record clear 
because the bottom one doesn't apply and the top one 
doesn't apply. 

MR. JULIEN: Just a moment. 


Could we use your copy? It is more legible 
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than ours. 

(Discussion off the record.) 

MR. JULIEN: May the record indicate that 
counsel agree that we can delete those -~- 

THE COURT: It isn't necessary for ybdu to 


indicate that at all. Just offer the check. 


MR.JULIEN: All right, just the check and the 
reverse side, your Honor, as Exhibit 34. 
THE COURT: It will be received. 


(Plaintiff's Exhibit 34 for identification 


was received in evidence.) 


Q Now Mr. Kayner, there has beer testimony here, 


opened on August 9 of 1966 in which case this exhibit 
would indicate, would it not, Exhibit 34, that you were 


app» ving for cash, up to the extent of $25,000, a with- 


which I ask you to accept, that this account for Mazzochi T 


drawal for Mazzochi before the avails of the first treasury 
bills had cleared, correct? | 
MR. HART: I am sorry, your Honor. I missed 
the last part c* his answer. Just the last four or five 
words. 
THE COURT: That is why I want you to stand 


back, Mr. Julien, because we are having this all the time. 


(Question read.) 
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MR. HART: Objection,your Honor. I don’t 
believe the witness has testified that he approved this 
check. 
MR. JULIEN: Just a moment. 


THE COURT: That's right. That is the standing 


objection. 


MK. JULIEN: Your Honor, you may recall that 


we are trying to take this seriatim. You will recall 
that I told the witness and I told the Court subject to 
connection, and we have the testimony here, they have it 
too, another witness of the bank said he is the one who 
approved the check, and that the initial appearing on 
the check is his. 

That is in the testimony of Rose Moscatello. 

Shall I read. it? I will offer it in evidence. 

THE COURT: Are you aware of that? 

MR.HART: I am aware that Miss Moscatello testi 
fied but this witness said that he can't say that those are 
his initials, and I was objecting on the grounds that this 
witness has not acknowledged that he has approved the es 


aHd therefore 2 question framed in that context would be 


inbe Aber. : | 


THE COURT: your copy appears to be somewhat 


petter than Mr. 7ulien's copy and that was the one that 
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went into evidence, wasn‘t it? 

MR. JULIEN: No, this is still another copy 
that we found. 

THE COURT: Well, show him that. There appear 


to be some initials up in the upper left-hand corner. 


MR. HART: I withdraw my objection. 


THE WITNESS: Those look like my initials. | 


A Apparently that check was cashed on August 8th. 
You are stating that the account was opened August 9th? | 

Q That's right. 

A That doesn't seem to connect properly. 

Q In any event ~-- 

A He couldn't cash the check on his account befor 
it was opened. 

9 Well, the record here show that it was opened 
on August 9th. You were approving a cash payment, were 
you not, on August 8, which was a Monday? 

A Well, forgetting about the availability or 
anything else, I can't approve a check on an account that 
isn't opened yet. If I approved it on August 8th, the 
account must have been opened on Augnst 8th. 

Q I show you Exhibit 36 in eviaence, do you see 
the signature card for the opening of this account? 


A Yes, I see it. 
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Do you see what date appears on it? 
I see what date appears on it. 
It is August 9th, right? 


Well, that is the date -- 


Yes. That card has the date of August 9th on 


Q Now, according to the calendar, if I am in- 


Ie it right? | 


correct counsel will correct me, August 5th was & Friday, 
August 8th a Monday, August 9th a Tuesday. According to 
this, you had already approved for a cash withdrawal by 
this man the sum of $25,000 even before the formal opening 
of the account, isn't that right? 

A Well, I -- according to the dates, it is right. 
I am sure that there is something wrong with the dates 
there. I am sure there has to be something wrong with the 
dates. 

Q Well, let's ask another question. The first 
transmittal of the treasury notes in this case to the 
Merrill Lynch brokerage house took place on that Friday ,August 
Sth, 1966. You are aware of that, are you not? 

A No. 

Q Well, before hunting for that in your testimony | 


just refresh yourself by looking at Plaintiff's Exhibit 
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8 in evidence (handing). 
A Okay. 
Q Saturday and Sunday, of course no* being banking 
days, that following Monday the avails of these treasury | 


notes couldn't possibly have cleared by this time, could they? 


| 


A I am not familiar with how fast that money 
would be transferred from the brokerage account to the 
bank on treasury bonds. 
THE COURT: Again you are not doing it, Mr. 
Julien. You are not doing what I told you to do. Unless 
you are showing him something, go back to the lectern. 
MR. HART: We did have testimony on this vexy 


subject yesterday. We had testimony from the witness who 


MR. JULIEN: What has that got to do with 
what we are doing here? 


MR. HART: His testimony was inconsistent wit 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
testified on those very facts. 


your question. 
Q Why would you have to approve a check for the 
withdrawal of cash from a bank account? 
A Well, it is possible that there were uncollect 
funds in the account. : 
It is possible -- you showed me something 


earlier which indicated that the money was available. 
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It just hadn't been credited to his account 
yet. That was, I think, that paragraph that you had me 
look at from Mr. Hart's work papers. 

Q You are refreshing yourself now from the state- 
ments of witnesses which emanated from Hart & Hume? 
A No. The statement that you showed me. 

MR. HART: Objection to the type of statements 
of witnesses, your Honor. 

A It was my prior testimony or my prior dis- 


cussions with Mr. Hart. 
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That's Defendant's Exhibit 


MR. JULIEN: 


E, if your Honor please, for identification. 


THE WITNESS: I think that said something 


to the effect that the money was credited from the broker- 


6 age house but that it hadn't gotten into his account 

7 yet. 

8 fe) Then your best answer to that is the reason 

9 you would have to initial a cash withdrawal from this 

10 account was that it is probable that the avails of the ! 
{ 

11 notes had not yet been credited to his account, is | 

12 that correct? ) 

13 na That's probably so, yes. | 

14 0 All right. | 

ibe: Now, at the time that you initialed this with- 

16 drawal, the first withdrawal in the sum of $25,000 from 

17 his account had you, up to that time, communicated with 

his family in any shape, any manner or any form? 
19 A I don't recollect but I don't think so. 
20 a) Had you, up to that time, ascertained that 
person or persons in his family who were the true owners, 

oe according to him, of these Treasury notes? 

23 , A I don't think that was ever ascertained. 

aA a) You never asked that question, «lid you? 

25 A I didn't sav that. I said Tt don't think 
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that was ever ascertained. 
(@) Well, vou made no effort to ascertain it, 
did you? 
A I really don't remember. 
@) So far as your memory serves you, you did 
not, is that correct? 
A No. 
HMR. HALPERN: Objected to. He said, 
really don't remember." 
THLE COURT: Sustair ad. 
MR. JULIEN: If your Honor please, I am 
not arguing the ruling -- 
THE COURT: Ask a question. 
(a) Now, before you had this conversation with 


Mazzochi on the subject of selling stuff for him, was 


there any requirement that Treasury bills be approve 


by you for sale? 

A I don't quite understand your question, 

0 Was there any »oractice in the hank that re- 
quired that a credit tian pass on a transaction where 
somebody wanted to sell bearer ‘''reasury hills? 

A No, I would say that any officer with 
authority could do that. 


9] Any officer? 
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ves. 
This wasn't something that could be handled 
by Mr. Santoro alone? 

A No, 

@) Even though they were bearers? 

A I don't really remember exactly the guidelines 
that the bank had on each specific -- 

a) pid it have any guidel:nes? 

A I'm sure they did. There must have been 
some sort of operations guidelines for that sort of 
thing but I'm sure it had to be an officer to do some- 
thing like that. 

fa) Vere they written guidelines, so far as you 
recall? 

A I don't really recall. I would think there 
had to be some sort of operations menos,or something 
like that, some place. 

re) Was the purpose in having a credit officer 
like yourself approve a transaction of this type so 
that some inquiry could be made about the transaction 
and about ownership or the right of possession? 

MR. HALPERN: I object to that. 
MR, JULIEN: It is not offered aqainst him. 


I don't know where he is in a position to object. 


| 
| 
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This has to do with the bank. 

MR. HART: These were apparently not 
rules created by Mr. Kayner if they were rules at all. 

MR. JULIEN: That surely is not a 
proper cbjection. 

THE COURT: How would he know what the 
purpose of it was unless he had created the policy? 


MR. JULIEN: T am entitled to test what 


his knowledge was respecting that. 

THE COURT: Do vou have any knowledge of 
that as to what the purpose was? 

THE WITNESS: No, not really, sir.. 
BY MR. JULIEN: 

@) Well, then when you were either approving 
or disapproving Mazzochi's desire to sell these notes, 
vou didn't know for what purpose your approval was re- 
quired? 

A Are you relating to me specifically? What 
I have indicated to you is that it could have been 
approved or disapproved by any of five or six officers 
in that branch. It was happenstance that it came to 
me. 

(9) And you didn't know why your approval 


was required? 
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MR. HART: Objection, that's the same 


question put differently. 


MR. JULIEN: I want an answer. 
THM COURT: I will let him answer it. 

A Well, my approval -- a bank officer's 
approval would have been required because an officer is 
felt to have more judgment or to know the customers, 
whereas a clerk or a departnent head wouldn't. They 
don't have contacts with the accounts whereas the officers 
do. 

(a) Now, you told us before that you cannot recall 
any particular contact with this man before, is that 
right? 

A That is correct. 

Q By the way, this credit union account, was 
the average balance of that account about. a thousand to 
two thousand dollars? 

A It wouldn't have the slightest recollection 
of that. 

MR. JULIEN: Page 56 of the witness' 
examination before trial, line 13: 

"9 Were you acquainted with the balance kept 

on account hy the Mutual Credit Union? 


"ih Yes, I was. 
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Is that the answer vou gave to Mr. Rotger?" 
I interpolate, your Honor, lir. Rotger was 

the district attorney so they are there referring to 
previous testimony. 

re Yes. 

"O Did you also make this answer to the following 
question asked by Mr. Rotger: 

th Can you tell us, sir? 

lel I would say thev average in the low four 
figures. It would be $1090, $2000, in that area.' 
“Did you make that answer? 

"A Yes." 

a) Does that refresh your recollection? 

A No, but I'm sure that my recollection at 
that time was a lot better than it is now. 

fa) So did vou check to see whether this man had 
personally an account with the bank when you were 
approving for Santoro to take notes in an unnamed 
amount? 

A I don't recollect what i did at that time. 
I'm sure mv testimony indicates that I knew certain 
things at that time. 

a) From the same examination, page 51 -=- 


MR, JULIEN: Forgive me for just one mo- 
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ment, your Honor. 
(Pause. ) 

) While we are getting that, vou knew that 
Mazzochi had no account of his own; you knew that, didn't 
you? 

A No. I still don't know it. You showed ne 
a card now that indicated that he opened up a personal 
account right after the sale of the bonds. Well, 
that's refreshing my recollection. I probably knew 
it at the time but I didn't know it when I entered 
the courtroom. 

MR. JULIEN: At page 52 of the same 
examination, referring to Mazzochi: 

*O Does that mean that he didn't have any 


account in his own name prior to that date? 


a! It would be correct," 
And that date, if your Honor please, refers 


to August 4th or August 5th. 


@) You never had any transaction of any kind 


with iNazzochi, prior to August 4th or August Sth, in- 
volving any substantial sum of money, did you? 

A Me. No, not that I remember. 

6) Or with any member of his family, correct? 


A Again, not that I remember. 
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Q Before approving that first $25,000 withdrawal 
in cash as early as August 8th, did you at that time at- 
temp to communicate with any member of his family? 

A Not that I can recollect. 

‘@) And you had no authorization,at the present 
time or at any time, from any other member of the Mazzochi 
family authorizing lrank Mazzochi, Jr. to sell these 
notes, did you? 

A Not that I recollect, 

Q Now, the signature card, Exhibit 36, which 
I showed you before, has both an address and a telephone 
number for !ir. Mazzochi. Did you at any time, either 
telephone that number or eonmunioate in any fashion with 
the address listed for this gentleman to see whether either 
one was authentic? 

A Not that I recollect. 

0 Did you secure any telephone number for the 
Mazzochi family? 

A I don't remember. 


Q As far as you recall, you did not? 


A I don't have the slightest recollection 


Q 3y the way, this conversation that you had 


with him on that first occasion about selling this 
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stuff, was that the only conversation you ever had 
with him with respect to the series of transactions that 
thereafter took place? 

A I don't recall. 

@) Now, sir, you were the creait officer who 
approved not onlv the first $10,000, the $60,000, but 
the next series which came in on the 9th of $70,000 
correct? 

A I'm sure you have the records there. 

(a) Well, there has been testimony to that 


effect. 


But did you, after your first conversation 
with Mazzochi, do any more talking, for example, when 
the batch of $70,000 in Treasury bills came in, the third 
batch,which would be August 9th? Did you talk to 
Mazzochi again? 


A I really do not remember. 
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MR. JULIEN: From the examination, your 
Honor, page 21, Mr. Kayner's examination: 

we, Do you remember any conversation with Ir. 
Santoro about your approval of the second batch of 
notes? 

"A None." 

a) Didn't you sav in tha criminal case, 
where you testified at page 79, didn't you give this 
answer to the following question, page 78: 

©Q Did you receive the bonds? 

— Personally, no. 

£0 When you say ‘personally,’ did vou see any 
of the bonds? 

"A Never"? 

MR. JULIEN€ This, by the way, your Ifonor, 
was on January 16, 1968, the date of his testimony in 
the criminal court. 

Q After learning that these bonds belonged to 
some member or members of the Ilazzochi family you never 
asked to look at these bonds, did you? 

A I don't recall asking. 

Q You personally made no note of their serial 
numbers, did you? 


A Personallv? 
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Yes. 
Well, I couldn't very well have made a note 
of the serial numbers if I never saw them. 


Q You never asked that they be produced for 


A I don't remember if I asked or not. 

a) You made no incadbae wie any other source 
than Mazzochi himself about these securities, did vou? 

A I don't remember. 

Q Have you ever been shown any note? Have 
you been shown any testimony? Have you been shown 
any statements or documents of the bank which would 
indicate that you had inquired anywhere else other than 
of Mazzochi concerning the ownership or right to these 
notes? 


A I don't remember seeing it. 


MR. HART: Was the answer "I don't remem- 


MR. JULIEN: "TI don't remember seeing it." 
fe) Didn't you say in that examination -- I 
beg your pardon -- in the criminal trial, when you were 
asked by the district attorney this question, page 79: 
"9 What happened then?” referring to your first 


conversation with Mr. Mazzochi. 
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A I informed our loan department that he would 
be giving them 70 -- well, 310,000 worth of bonds, and 
they shoudl sell it for him, and subsequently another 
$60,000, and they should sell it for hin. They 
received the bonds. ‘ They received the sell order. 
These are sell orders, and that in effect was mv last 
contact"? 

you say that? 

A are quoting from my testimony. I will 
accept it. don't remember saying it but I will 
accept it. 


a) you accept it. 


MR. JULIEN: Counsel, you will agree I'm 
reading it accurately? 

MR. HART: Yes, but I want the question 
to the witness to be clear as to whether he's accepting 
the substance of the testimony or Mr. Julien's correct 
reading of the testimony. I think the record is not 
clear on it. 

A I accept your correct reading of it. 
Q Don't you accept that you testified accurately 
in ‘68 about this? 


A Yes, but I don't remember having said that. 


MR. HART: Objection, your Honor. 
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Don't you remember that all you are talking to 
Mr. Mazzochi was only on one occasion? Den't you 
remember that? 

A I have testified that I remember talking to 
Mazzochi on one occasion. I don't remember if I talked 
to him subsequently. 

(@) In the criminal trial, page 91, by the 
district attorney: 

"a On how many days did you talk to Mr. Mazzochi with 
with regard to the United States Treasury notes? 

"A Only one day. 

e On one day? Whatever your conversation 
was it was on one day? 


“as That is correct." 


You accept the substance of that, do you, 


as truthful? 
A Yes, : 
Q We know from the testimony here that after 
the first transaction and the second transaction 
involving Treasury notes, Mazzochi came in on August 
9th with $70,000 more. You have no recollection, and 
according to this testimony you had no further 
conversation with him on that day, is that correct? 


A That's correct. 
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Q As far as this testimony shows and your 
recollection serves you, he did not come to vour desk 
that day with respect to this additional series of 
notes, is that right? 

A That's correct. 

9 After vour initial approval telling San- 
toro he could sell this stuff, from that time on the 
subsequent transactions were handled hy Santoro, is 
that right? 

A I couldn't tescify to and I don't recollect 
it either. In other words, Santoro would have sold 
any other Treasury bonds for Iazzochi no matter who ap- 
proved it. No matter who had approved any subsequent 
sales, he handled -- that was his job. 

f@] But cn August 9th the officer who signed 
the approval for the additional $70,000 of Treasury 
bills taken in by Santoro was you; do you accept that? 
That's the testimony. That's what the exhibits show. 

A If that's what the exhibit shows, then it 
must be so. 

fe) So that on August 9th, so far as the trans- 
action was concerned, this was being left to Santoro 
and probably at the end of the dav you would initial 


a number of documents and that might be included. 
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MR. HART: Objection, vour Honor, that is 
not part of the testimony. The witness said he doesn't 
remember. 

ra) I'm asking you -- 

THE COURT: : Wait a minute. I think it 
really ought to. be changed as to form, 

MR. JULIEN: I will be delighted to do it, 
your Honor. 

(@) Haven't you said somewhere, and doesn't it 
meet with your recollection, that since you had no 
further conversation with Mr. Mazzochi on August 9th 
your approval may have been secured by Santoro at the 
end of the day and not necessarily at the time the 
transaction was taking place? 

A It's possible. I think it unlikely, but 
it’s possible. But I have really no recollection of 


when it took place. 


@) There was such a practice, was there not, 


that a credit officer would be presented at the end of 


the day, rather than when a transaction was taking 
place, with a number of documents which he would initial 
or sign? 

A Certain things were presented at the end of 


the dav, but certain things were presented during the 
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day if the loan department felt that it should come to 
the credit officer's attention before the transaction 
was completed. 

a) You hadn't handled any Treasury bills or 
notes at that bank, that branch, in any such denomina- 
tion as occurred in the Mazzochi case, had you? 

A Had I? 

ce) Yes. 

A I think probably at one time or another I 
handled substantial sums of stocks and bonds for various 
customers, 

ra) Would you get back to mv question? Had you 
handled Treasury bills in such size as approximates this 
Mazzochi transaction? 

A I think that -- 

THE COURT: He limited it to the branch 


bank where you then worked. 


A I think that I probably handled stocks and 


bonds of that denomination for other customers at one 
time or another in that bank. 

Qa Treasury bills. You handled Treasury bills 
at that bank? 

A I don't remamber that. 


@] At any rate, whenever it was that you affixed 
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your approval to the August 9th $70,000 transaction, you 
knew at that time that you had already approved a cash 
withdrawal from the bank account, didn't you? 

A Apparently, yes. 

Q Did you make any further inquiry as a result 
of this rather fast withdrawal which you had approved 
before accepting additional of these notes for a similar 
transaction? 

A I don't remember whether any further inquiries 
were made. 

QO Your best recollection is that none was 
was made by you? 


MR. HALPERN: Objected to. 


I don't recollect whether any were made or 


ra) Wasn't this transaction a rather unusual one 


for you where a man comes in and comes in with a series 


of the same kind of notes, a man whom you never had 
any substantial dealin':s with before, and is trving to 
get cash for them as quickly as possible? Wasn't 
that an unusual transaction for you? 

MR. HART: I didn't hear the last words. 


THLE COURT: Wasn't it an unusual transaction 
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MR. HART: Your lionor, I object to the form 
of the question in that it attempts to summarize the 
evidence rather than Simply ask the witness about the 
transaction. 
THE COURT: ° I will let him answer the 
question. 

9) Please answer. 

A Well, you are asking me to make a judgment 
now about a judgment that I made then. At the time 
it may not have seemed so unusual. I mean, now hind- 
sight is easy, but I don't think that it was -- apparently 
it didn't seem that unusual then, 

9) Had you had any other transaction where a man 
is showing vou bearer notes and telling you that somebody 
else owns it and they are in large denominations 
and he's trying to draw down cash as quickly as pos-~ 
Sible? lad you had anythihng like that before? 

A I don't recall. 

a) These were treasury notes which he himself 
could present to eny broker, could he not? 

A Certainly. 

‘@) It doesn't require the intervention of a 
bank, does it? 


A It does not, no. 
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@) Did that excite any curiosity on your part 
to finag out why this man, residing in Brooklyn, came to 
a Bronx branch of a bank in order to negotiate 
Treasury bills which could just be presented either to 


the government or to any brokerage company? 


A I'll answer the question in two parts. 


One, to the best of my recollection, he worked in the 


area, and he had business in the area. 

The second thing is that an awful lot of 
customers of the bank sell stocks and bonds through the 
bank rather than through a broker. 

fa) Where did he work in the area? 

A I don'trecall. 

fa) Would there be any record of the bank perhaps 
or some record that you made or some record made by 
vour associates that would tell you he worked in the 
area? 

I would imagine so, yes. 

lave you ever seen it? 

What do you mean “evexr"? 

2) Have you ever seen it? 
A I don’t recall. I'm sure that -- well, 
I would look at my prior testimony. Did he not have 


business accounts at the bank? 
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@) I'm asking about his working in the area. 


Where did you get that from? 


A That was -- that was a use of language that 
was probably incorrect. 

fa) You didn't mean it that wav. 

A Okay. 

MR. HART: I'm sorry, vour Honor. 
couldn't hear what the witness said. 

THE COURT: It was a use of languaqe. 
didn’t mean it that way. 

9) When you were talking to Mazzochi about 
selling the stuff, di you go looking at what you say 
were his business accounts? 

A 1 don't recall if I did at the time. 

ra) Did you know anything about the size of these 
so-called business accounts? 

THE COURT: Now we are back to the 
question which you have already asked him and it is 
answered, 


MR. JULIEN: All right. . I withdraw 


ra) The first two transactions, involving 10,000 
and the second involving 60,000, did they occur on the 


same day? 
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I don't recall. 
(9) I asked you before about whether there wasn't 


a practice where Santoro could get your approval after 


I'm referring to the second transaction, on Auqust 9th. 
Did you testify -- 

MR. HART: That would be the third trans- 
action, I believe. 

MR, JULIEN: All right. 

THE COURT: Yes. 

MR. JULIEN: Yes, August 9th. 
BY MR. JULIEN: 

‘@) Didn't you testify in this examination 
before trial, page 21, in this case, question page 21, 
line 10: 

“a In other words, Ilir. Santoro in the loan 
department couldn't sell these notes without first 
getting the approval of either ee or any one of the three 
men in the credit department? 

wf That's not really perfectly so. And he 
could sell it and qet approval after the facts.” 

Do you accept the substance of that answer -< 
Yes. 


-- as truthful? 


he had already consummated the transaction. Here 


Yes, 
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Q Does that refresh your recollection that 


transaction, that if you were the one who approved it on th 


August 9, when you say you didn't see him after the first 
\. 
| 


date you didn't approve it with Mazzochi sitting face to 
face with you, but that you didn't see him and you approved 
it later on? 

A Well, as I said previously, I could have 
approximate it later on after the bonds were sold or I 


could have approved it later on after Mazzochi had left 


and before the bonds were sold. 

I don't recall. I mean,you would have to have 
Santoro to tell you when he got my approval on it and I 
don't recall. I don't know if he recalls. 

Q Not necessarily did you approve it before 
Santoro accepted the bonds on August 9th? 

MR. HART: Objectior., your Honor. It calls 
for speculation. 

A I don't recall. 

THE COURT: Sustainad. 

Q Could you by any means, vecall whether this 
édi’ersation, that you had with Mazzochi on that single 
tide that youtalked to him, was in the morning or in the 
afternoon? 


A 
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2 Q I didn't think you would. 
3 Let's see if we can refresh you by testimony | 
4 | you gave in the criminal case at pages 70 and 71. This 
5 is a question relative to that conversation you had with | 
6 Mazzoch:. | 
7 Towards the bottom of the pace, gentlemen. 
8 "9 Do you recall what time of the day he came in; 
9 in the morning, the afternoon? | 
10 "A As I recall, it would be in the morning or 

! ll the very early noontime or thereabouts. | 
12 "Q Whatever your best recollection is. | 
13 | “A I would guess in the morning. That would be | 
14 my best recollection." 
15 You accept that, your recollection in 1968? 
16 A I will accept that. 
17 Q All right. 


Skipping down to page 71. 


Did you see Mazzochi on the same day? 


| 
| 
| 
| 
| 
| 
"Q And how mucn more bonds did he bring in? | 
| 


a "A He brought in more bonds later that day. 
2) 

ee "A $60,000 worth. 

23 | “> So, in other words, he brought in $70,¢00 
2A | worth of bonds on August 5, 1966, is that correct? 

23) | "A That's correct." 
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Did you so testify and do you accept the sub- 

Stance of that as true? 

A I will accept the substance. 

Q By the way, you knew Santoro before this trans- 
action occurred, did you not? 

A Yes. 

Q Youknew that his usual occupation, when he was 
not substituting for Mr. Landberg, was that of clerk? 

A I am trying to recall what his job was when 
he substituted. I can't. 

Q We don't have to spend time on that. 

A I think he was more than a clerk. 

Q What? 

A I say I tinink he was more than a clerk, but 
that is a definition. It is not important.. 

Q Did you ask him to do any checking for you of 
any kind? 

A I don't recall. 

Q Would that be a practice, to ask that there be 
some checking done? 

A What kind of checking are you referring to? 

Q Checking with respect to the treasury bills. 
Before handling such a transaction for sale of it. 


A I don't recall whether that would have been a 
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procedure or not, ug soute think he had procedures to 
follow. 

Q He had. 

A I say I would think that he had procedures that | 
he would follow whether I asked him to or not. 

Q But that, too, is not a matter that you know? 

A I don't know -- I don't recollect it. I am 
not sure. 


Q Do you recall that in the criminal case the 


District Attorney showed you this authorization by Mazzochi 


whether that refreshed your recollection that this one 


| 
to sell the first $10,000 of treasury notes and asked you | 
| 
| 


time that you talked to him was on August 4th and not on 
August 5th, do you remember that happening? 
A No. 
MR.JULIEN: AJll right. The next question and 
answer I am going to read refers to this exhibit which 
is our Exhibit B, your Honor, the first page. 
THE COURT: Yes. 
Q Page 107, the criminal trial. 
"9 Mr. Kayney, I show you this Defendants' 
Exhibit A in evidence and askyou to look at the date. What! 
is the date? 


“A August 4, 1966, 
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“oO Does that refresh your recollection with 
respect to when Mazzochi came in? 

"A Well, the fact that the receipt is dated 
August 4 doesn't necessarily mean that I spoke to Mazzochi 
on August 4. It is possible that was the day I spoke to 
him. I would think it was August 5. I can't be 100 
per cent sure of either one." 

Then the District Attorney says: 

*0 Isn't it possible that, by your own statement 
now, that Mr. Mazzochi came in on August 4th and also 
came in on August 5th? 

"A Well, not to see me." 

Do you accept the substance and the truth 
of those answers? 

A Yes. 

Q I am not sure whether I have asked this questio 
or not. I don't mean to be repetitious but I am really 


not sure, 


On August 9, when you appended your approval, | 
i 
i 


whenever it was, to the third transaction involving $70,000 
of treasury bills, did you examine into the Mazzochi 
account at that time to see what your then balance was? 

A I don't recall. I don't recall. 


re) Would that have been good practice? 
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A I don't see what one has to do with the other. | 


Q Well, considering that you knew that the bills, 


from Mazzochi's own statement, were not his, that he was | 
| 

| 

| 


selling them for somebody else, do you consider that would 
have been proper practice to find out whether so soon after 
the event he was attempting to get cash on it? 

A In my opinion, when somebody is selling stocks 
or bonds, regardless of whether it is for themselves or 
for somebody else, they usually want the money for some- 
thing, not to leave it in the bank. 

Q With stocks or bonds, you have an additional 
sa-@guard, do you not? 

A You weren't discussing safeguards. You were 
talking about balances in the account. | 

Q But you agree there is an additional safeguard 
with stocks and bonds, yes? 

A Yes. Yes. 

THE COURT: I am going to make you a witness 
and put you on the stand pretty quickly. There are no 
additional safeguards in bearer bonds than treasury bills. 
They are the same thing. Do you want me to tastify 
about that? That is what you are doing. 

MR.JULIEN: I am talking principal. 


THE COURT: No, forget it. That question is 
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Q Considering the information that you had up 
to that time, this isn't his money, it is something for 
somebody else -~ 

MR. HART: Objection,your Honor. 

THE COURT: Yes. 

-- that this is Mazzochi's family's -- 

THE COURT: Wait a minute. This man had one 
conversation. You keep misstating the evidence. He had 
one conversation on the first transaction, according to 
all tne evidence that is in. That was with respect to 
a $10,000 bill and that was belonging to his family. He 
has no knowledge, and he has stated he has nothing with 
respect to any knowledge that he had as to where these orig 


inal bills came from. 


So you have got $10,000. That is where you are 


| 


stuck right now. 
MR. JULIEN: I am glad your Honor brought that 
to my attention. 

Q The amount of the bills in this conversation 
thatyou had with Mazzochi, weren't you aware that he brough 
in the$60,000, too, that same day? You said so. 

A I said it in my testimony. 


Q Yes. 
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Well,yes. I am not refuting my testimony. 
All right. So that you knew that very first 
day, the day that you had this conversation, that there 
was at least $70,000 of these notes, right? 
A I don't know that. I don't recall whether the | 


conversation was about 70 or 10. I mean, my testimony 


indicated that he brought in another 60 and I approved the 


sale of it, but I don't know if the conversation related 
to 10 or 70. 

Oo . When the second batch came in of 60,000, you 
approved that, too? 

A Yes. 

Q Did you ask any additional questions? 

A I don't recall. 

Q You had no additionalc onversation? 

A Apparently not. 

Q So the only conversation you had up to the time 
you approved both the 10 and the 60 was the conversation 
where this man said he had some stuff he wanted you to sell 
for him and that it belonged to this family, right? 

MR. HART: Objection,your Honor. The witness 
has said time and again he doesn't recall. Now counsel 
keeps asking -- 


MR. JULIEN: Just a minute. Since he knows how 
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to do it, I don't think any sucgestion has to be made. 

THE COURT: He is not making a suggestion. 
I want no more colloquy between counsel. €tate your 
objection on the record. 

MR. HART: I object -- 

THE COURT: You were interrupted. 

MR. HART: I object to the question, your 
because the witness has stated time and again that he 


doesn't recall, and counsel is putting words into his mouth | 


and asking him now do yourecall this and now do you recall | 


that. He says he doesn't recall. 
THE COURT: I sustain the objection. 


MR. JULIEN: I respectfully except. 


Q In all, you approved $140,000 worth of treasury 
bills negotiated by Mazzochi, the avails of which went 
into his personal account, right? 

A Weli <-- 

Q Well, it is 70 on one day and -- 

A I will accept that figure,yes, from what 
you have showed me. 

Q Other than his conversation where he said that 
the stuff belonged to his family, you never had a conversa- 
tion where he said,"I own it myself,” did you? 


MR. HALPERN: Ob jection. 
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THE COURT: Sustained. 
Q Did you ever have a conversation where he said, 
“I own it myself"? 
MR. HALPERN: I object to it. 


THE COURT: I will sustain it. 


MR. JULIEN: On what grounds, your Honor? 
THE COURT: You have the whole conversation 


that he had. Incidentally, we are not talking about owner~ 


i 


ship here, we are talking about a right to possession. 

MR. JULIEN: Yes. 

THE COURT: Keep that in mind. Ownership means 
nothing in a conversion. 


MR. JULIEN: We are talking about that. 


had the right to possession given to him by members of 


his family? 
I don't recall. 


If you did, you would recall that, would you 


MR. HALPERN: Objected to. 


MR.HART: Ob jection. 


——— 


THE COURT: Sustained. 


MR. HALPERN: It is argumentative. 


sig aerate enitniteneterinting 


Did you had any such indicia, it would 


Q Did you ever ask him for any indicia that he 


TTT 
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the bank files, would it not? | 

A I would think it would be in my original testi-| 
mony when I had a better recollection of it. 

Q Since it is not in your previous testimony 
that you ever asked for any such indicia, do you accept 
that as the fact, that you didn't? 

MR. HART: Objection, your Honor, unless the 

testimony is read. I don't recall the witness denying 
that fact. 


MR. JULIEN: He never said he did it. 


the following questions and did you give the following 


answers, page 12, line 25: 


Q In the examination before trial were you asked | 
i 


lO Did you know anybody in Mazzochi's family as 


of August 1966? 


"A No. 
"Q You never met anybody in his family? 
“A a6,” 
Skipping to page 29, line 10. 
"QO Were you selling these bonds, this $70,000 
batch for Frank Mazzochi personally? 
“A That was his request." 


Do you accept the substance and the truth of 
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Yes. 
Personally or for his family? 
He said that the bonds were owned by his 
family and he wanted to sell them. 
“Now, his family had no accounts with us, so 
we were going to sell it for him. He brought in the bonds 


not physically, but he wanted the bonds sold for his family," 


Do you accept the substance and the truth of 


A Yes. 

Q This conversation that you had with him, the 
single conversation, didn't refer to a bond of $10,000, 
did it? 


MR. HART: Objection,yo n Honor. 


THE COURT: Sustained. 


Q The next question: "Did you make any ingvicies 


about how his family were or for which part of his family 
he was selling these bonds? 

"A No. Again, I don't remember if I specifically 
asked him who in his family we were selling it for. 

"Q Did you know where his family lived? 

"A No." 

THE COURT: That is repetitious. You know 

a lot of this is repetitious. Let's stay with the issues. 


MR. JULIEN: All right. 
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3) Apparently the first transaction involving 
$10,000 was succeeded by a second transaction of $60,000, 
according to your testimony, on the same day. Did you 
ask any question as to why first he tried the $10,000 
and the same day brought in a much larger amount after 
the first note -- 

MR. HART: Objected to. 

@) -- after the first note had been accepted 
by the bank? 

MR. HART: Objection, your Honor. 

THE. COURT: Sustained, 

@) Did you ask any question at all about thed 
fact that this transaction was split up on the same dav? 

MR. HART: Objection, your Honor. 

THE COURT: Sustained. 

MR. JULIEN: Is that because it is repe- 
titious, your Honor. 

THE COURT: I am sustaining it because 
the witness has already testified that he had nothing 
but the first conversation with him, so to ask the ques- 
tion did he ever ask them after the first conversa- 
tion is ridiculous. 

MR. JULIEN: I see, 


Well, would you consider that to be a curious 
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situation, that first this man, who evidently lives in 
Brooklyn, comes to your branch bank in the Bronx, first 
tries the waters with a $10,000 bill, and once he has 
succeeded in getting you to accept that, turns up on the 
same day with a batch, the same currencyv, the same kind 
of maturity date, for an additional $69,000; did you con- 
sider that to be curious? 


MR. HART: Objection, vour Honor. 


THE COURT: I will sustain the objection. 
Q Was your curiosity excited by the fact that 

here is a man -~ 

MR. JULIEN: No, this I did ask before. 
Forget it. ®, 

If your Honor please, I am qoing to 
offer in evidence Plaintiff's Exhibit .2 for identirfi- 
cation, just again with respect to the check in the 


center of both pages, a check dated August 9th. 


THE COURT: Why don't we offer the check 


in the center, period? dust cut it out. 
MR. JULIEN: Yes, I will do that. 
want to show it to them in a recognizable form, 
MR. HALPERN: Ho objection, 
MR. HART: No objection. 


THE COURT: All right. Noceived, 
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MR. HART: Is that Exhibit 42? 

THE COURT: Yes. 

(Plaintiff's Exhibit 42 was received in 
evidence. ) 

MR. HALPERN: fir. Julien, is that the correct 

back of that check? 

MR. JULIEN: Yes. 

@) I show you Exhibit 42, a check dated Aubust 


9, '66, aqain to Cash, on the account of Frank Nazzochi, 


in the sum of $10,000. 

MR. HALPERN: If vour lionor please, the 
document speaks for itself. It's in evidence. Why 
read it again, 

9) Are yours the initials which appear on that 
or do you recognize them as those of one of your 
associates? 

A NO. It would have been McGraw's. 

What was McGraw's position at the bank? 

A I think an assistant vice president. 

Q Have you any recollection of McGraw speaking 
to you on or about August 9th with respect to these cash 
withdrawals from that account? 

A I don't recall. 


THI COURT: I was hoping that you would 
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finish with this witness bsfore lunch? t can’t do 
that this murning? 

THE COURT: I'm going to make a rule now 
that you are going to move with these witnesses because 
there have been too many delays. There have been 
too many consultations. If you are going to cut some 
paper dolls on < * exhibits, do it before I get 
back. 

I also want a copy of every one of the 


depositions that you or any counsel are going to use. 


I do not have them here. 


The only depositions that I have are Hawthorne, 


Pryor, Holtshauer, Frank Ifazzochi -- two of them <-- and 

a Louis D'Agostino. Those are the only ones I have. 
We'il be in recess until 2 o'clock. 
Don't discuss the case with anyone, iir. Kavner. 


(Luncheon recess.) 
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2:00 E.M. 
ROBBER T Ll. KAY NER resumed. 
DIRECT EXAMINATION (continued) 
BY MR. JULIEN: 


Q Do you recall being asked the following questions 


on your examination before trial onO ctober 4, 1969, and givinc 
the following answers: 
I am at page 48, gentelemen. 


THE COURT: I don't have the deposition. 


The lawyers who were in the case at that time -- as you 
know, I was not -- they found some. They haven't found 


this gentleman's yet. 


| 
| 
| 
MR, JULIEN: We are finding some, your Honor. | 
i 


THE COURT: All right, go aheac. 
MR. JULIEN: Judge, it just came in (handing). 
THE COURT: What page again, Mr. Julien? 
MRK. JULIEN: Page 48, sir. 
THE COURT: All right. 
Q Line 5, having to do with the authority to use 
the proceeds of the bills. 
"Q In other words,you took it for granted that 
Mazzochi had the authoirty to use the proceeds " -~ and 


then there are some objections and the question starts at 
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MR. HART: I object to the reading of that 
question and ask that it be stricken from the record on the 
ground that it was not answered by the witness. 
THE COURT: It may be stricken since there 
wasn't an answer. . 


Q I will start from the beginning. 


What was your basis for believing that Mazzochi 
had authority to sell these $70,000 in United States 


securities? That is just authority to sell. | 


A My conversation with him originally was that he 


authority. 


Q Just his word? 


| 
was selling them for his family. That was taken as his 


A Right. 

Q As the credit officer on duty at that time you 
considered that taking the word of a man who said he eisai 
own, that someone else owned these notes, was sufficient 
to satisfy you as to his authority? Yes? 

A ‘That is what I testified. 

Q And that was your totares practice at that time 

A I can't recall if that was general practice 
at that time. 


Q Actually what you were doing was assuming he ha 


the authority, were you not? 
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MR. HALPERN: Objection. 
MR. HART: Objection. 
THE COURT: I will let him answer the question. | 


A I don't know what you -- I have just answered 


that I don't recollect anything other than the fact that 


I accepted his word that he could sell it. If you want 
to use the term “assumption,” I guess that is a term that 
could be used. 

Q Weren't you asked, in the same examination -- 


please turn to 49 -- line 10 -- 


"© But you took it for granted that he had the 


authority to sell? 


"A Yes. When you say I took it for granted, 


on the basis of our conversation I assumed he had the 


authority. I deduced he had the authority. I made the 
judgment he had the authority." 

Do you accept the substance and the truth of 
that statement? 

A Yes. 

MR. HART: At this point I would like toc object 
to the omission of the two or three questions at the 
bottom of page 48 and the top of page 49 that were in 
between the parts that counsel just read. I think they 


should be read at this time. 
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MR. JULIEN: Counsel is at liberty, 


Court's attention to. 


| 

| 

understand, to read any part that he wishes to call the 
| 


THE COURT: You don't have to read it into sini 
record, but I will assume that you read into the record 


line 19, page 48 through line 9 of page 49. 


MR. HART: Thank you, your Honor. 


THE COURT: Because I have read it. 


Q You were aware, were you not, even back in thos 
days, that bearer notes of this type could be illegally 
in the possession of the person presenting it? | 
MR. HALPERN: Objection. | 
MR. HART: Objection. | 
MR. JULIEN: Part of his duties. 
THE COURT: Overruled. I will let him answer. 
I am sure I was aware of it. 
I didn't hear you? 

A I am sure I was aware of it. 

Q Now, when you attended in the criminal court in | 
the prosecution of the charge of illegal possession of thes 
same notes, were you accompanied by any attorney representing 
the Royal Bank? 


| 
{ 
A I don't recollect. | 
Q Prior to your appearing there, had you been | 
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0 ot baw 


prepared in the presence of any attorney or representative 


of the Royal Bank? 


MR. HALPERN: I will object to that as being 


so far afield from this. 
THE COURT: I am going to sustain the objection 
to that. It is completely immaterial to this case. 


Q You were interested, at the time this man 


appeared before you and told you he wanted to sell his 
property, these notes, you were interested in whether or 
not he owned them, weren't you? 

A Certainly. 

Q And that was the purpose of your selenite ti 
him concerning the fie la cet wasn't that so? 


A Yes, I would ay so. 


Q If it developed that he was not the owner, you 
would proceed in one fashion; if he were the owner, you 


would proceed in another? 


MR.HART: Objection. 


MR. HALPERN: Objection. 


THE COURT: Sustained. 
MR. JULIEN: If you will just give me a — 


your Honor, I believe I am at the end of my direct examina 


tion. 


(Pause.) 
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MR. JULIEN: If your Honor please, I am going 
to offer, without reading, but for comment later on, 
the testimony of this witness in the criminal proceeding 
h=d against the defendant Mazzochi in view of repeated 


manifestations of lack of recollection. 


This being his first testimony under oath, I 


will offer it and point cut in our brief where it contra- 


fesses not to know. 
MR. HART: I object, your Honor. My under- 
standing was that the testimony could be read while the 


witness is on the stand, he could be asked if he remembers 


dicts or supplies information which he presently pro- 
| 


it, if he doesn't remember it, it could be used as evidence 
in chief, but the idea of putting the entire prior testimon 
in evidence without the witness being present, I believe 
is improper and I object. 

MR. JULIEN: I thought we formulated procedure 
to that effect. 

THE COURT: That was what I thought we had 
agreed upon. 

MR. HART: Is that what we agreed upon, that 
the entire transcript could go in? 

THE COURT: Only to the extent that it ig referred 


to at a later time in the briefing, in the findings. In 
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other words, you could put the whole deposition in vidianssined 
and the Court would consider only those items that you | 
refer to specifically by line and page in your proposed | 
findings. 

MR. HART: Simply to clarify it, your Honor, 
I had thought that that applied only to deposition who 


were testifying not live. 


THE COURT: It applies to any deposition. The 


| 


whole purpose of this was that we would be reading it in 


court, into the record, and then I will be reading it again 


read whatever you refer me to. 


and it is a waste of your time and my time. I will 
| 


MR.HART: And then it will be the function 
of reply briefs to object to the reference to any testimony 
is that correct? 

THE COURT: It will be your purpose to object 
to any testimony or to clarify it with whatever you may 
have as you did just recently with these statements between 
pages 48 and 59. 

MR. JULIEN: Tiat was my understanding of what 
we were doing. 

MR.HART: I don't mean to belabor the point, 
your Honor, but I just want to have clear. I have no 


problem then with respect to the depositions taken in the 
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eye 
22/ 
action, and now counsel is offering the testimony at the 
criminal proceeding. 

THE COURT: It is my understanding -- 


MR. HART: Are we extending it to that also? 


THE COURT: I will extend it to that. 


MR. HART: Then I will accept that. That, I take 


it, applies, again, to anyone's testimony in either the 
criminal proceeding or any depositiont aken in this action. 
THE COURT: Yes. That is my point. 
MR. HART: I will withdraw. my objection then. 
MR. JULIEN: All right. 
Pages 68 to 133 of the transcript of testimony 
from the criminal proceedings. 
MR. HART: Your Honor, may I suggest, with 


respect to the transcript of the criminal proceedings, 


since I don't really know how the various copies were 


made available, I have what purports to be a complete copy 
and I imagine Mr. Julien does also, but perhaps after the 
trial is complete, the attorneys can agree upon a copy of 
all of the pages and we can submit a complete set to the 
Court. 

MR. JULIEN: You don't have to belabor it. 
We took this right from the amended record on appeal, and 


it is from the New York Law Institute. This is a photosta 
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of what is in here. | 
MR. HART: Should it not be a complete set, your 
Honor? 
MR. JULIEN: It is complete as to his testimony. 
THE COURT: It is complete as to his maneun 
I will expect you both to verify that. Get 
together on it. 
MR. HALPERN: That is what page? 68 to 133? 
MR.HART: I simply want to make sure that I hav 
a copy of what you have andyou have a copy of what I have. 
THE COURT: Exactly. What number is that? 
MR. JULIEN: We have to get a number. I am 
sorry, Judge. 
THE CLERK: 43. 
(Plaintiff's Exhibit 43 was received in 
evidence.) 


THE COURT: Subject to verification by counsel. 


back to Defendants’ Exhibit E for identification, not for 
the purpose of asking your Honor to reverse something you 
have already said, but I am going to offer it under an 

additional or separate rule under the new Federal Rules . 
of Practice, and here I refer to Rule 801, subdivision 2, 


which I think is a new rule so far as I recall, dealing 


MR. JULIEN: Now, your Honor, I want him to ] 
| 
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with admissdons by a party opponent and a statement can 

be offered against a party if it is either his own statement), 
in either an individual or representaitve capacity, or 

a statement of which he has manifested his adoption or 
belief in its truth, or a statement by a person authorized 
by him to make a statement concerning the subject, a state~ 


ment by his agent or servant concerning a matter within 


the scope of his agency or employment made during the 
existence of a relationship. 

The last paragraph doesn't apply here. 

THE COURT: I am familiar with the rule and the 
same ruling is made with respect to that rule because tnat 


has no applicability to what I consider to be work product. 


MR. JULIEN: But, your Honor, even if this were 


work product, the minute he showed it to a witness that 


was the end of it. 

THE COURT: I have already said it was work 
product, so don't say "even if." Let me say it this way: 
If we had all of these gentlemen in one room interviewing 
him as an attorney, what you are telling me now is what I 


put down on a yellow piece of paper as to what they said, 


you would be entitled to? 


MR. JULIEN: Only if another event has taken 


place, to wit, that you show it to a witness. 
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THE COURT: No other event has taken place 
because all the witnesses were present. They all knew 
about what each other said. 

MR. JULIEN: After transcribing it was given 
to Santoro who retained a copy of it. There is no further 
Hickman-Taylor work product. 

THE COURT: I am sorry, I think there is. I 
think it never loses that character. It never loses that 


character. 


MR. JULIEN: I respectfully disagree, your 


THE COURT: All right. 
MR. JULIEN: Now, your Honor, would you permi 
an interruption? I have completed my hasic examination. 
I have that witness here from the FederalReserve, you 
remember,Weis? And it is a short witness, and he wants 


to get away. Could we do that? 


THE COURT: Do you have any objeccipn, Mr. 


MR. HART: Not on behalf of Royal National 
Bank, no, sir. I have no objection on behalf of defendant 
Royal National Bank. 

THE COURT: Mr. Halpern, do youhave any objec- 


tion if we put Mr. Weis on the stand before we proceed with 
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this witness? 

MR. HALPERN: I have no objection. 

THE COURT: All right, you are excused for 
the time being. 

You may leave the courtroom but don't leave 
the courthouse. 

We will call you back as soon aS we are 
finished with this witness. 


(Witness temporarily excused.) 
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§2 © PoE N WD Sy called as a witness 
by plaintiff, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 


BY ik. JULIEN: 


2) tir. Weis, I am tir. Julien, We have never 


met, have we? 

A Ho. 

a) You were deposed at one time in this case 
of United States Fidelity & Guaranty Company against 
Roval National Bank and another? 

Yes. 

@) Have vou been qiven an opportunity to review 
vour deposition before taking th stand? 

A Yes, 1 have. 

@) You did that todav? 

Yes. 

All right. 

Nov, lir. Weis, back in 1966 were you 
ated with the Federal Reserve Bank of Ilew York? 

“A Yes. 

9 And -- 

MR. JULI: Mav I lead just to save time 


on the introductory parts? 


QO 


division? 


O 


examined? 


JA293 
Weis-direct 
THE COURT s Yas, 


Were you the chief of its governnent bond 


lot at that tine, 


That was vour position at the time you were 


Yes. 
What was vour position back then? 
Personnel relations representative. 


And were you lbased at 38 Liberty Street in 


New York City? 


A 


(2) 


A 


(9) 


Yes. 
bid you know a person named John Masterson? 
Yes, I did. 


Had he been the chief of the government 


Lond division located at 33 Liberty Street and also 


employed by the Federal Reserve Bank? 


A 


@) 


A 


a) 


Yes. 
And had you worked under him? 
Yes, I did. 


Now, was Federal Reserve, and is Federal 


Reserve, the Fiscal agent of the United States in 


dealing with Treasurv securities, including Treasury 


notes? 
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Yes, that’s correct. 
Would that include bearer notes as well, 
Treasury bearer notes? 

A Yes. 

Oo In the year 1966 did the Federal Reserve Bank 
at 33 Liberty Street -- if I have used the term 133 in nv 
previous question, you understand I mean 33. 

A 

ra) Did that office keep anv listings of missing 
or stolen United States Treasury notes in 1966? 

Ho. 


(a) Where were those listings kept? 


A They were kept at the Bureau of the Public 


Debt in Washington, D.C. 

a) And if you received anv inquirv concerning 
Treasury notes, Series A, due 1970, as to whether they 
were missing or stolen, or so reported to the United 
States Government, what would the answer he of 
your department concerning such inquiry? 

A We would have to refer the nartv making the 
inquirv to the Bureau of thr. Public Debt in Washington. 

e) Did the Bureau of Public Debt have any office 
in New York City in 1966? 


A NO. 
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HR. JULIENs You mav inquire. 

CROSS EXANINATION 
BY HR. oHARTs 

a) ‘Mr. Weis, are vou still the chief of the govern 
ment bond division of the Federal Reserve Bank? 

A No, I am not. 

a) When did you cease being chief? 


A In, dune. of 1972. 


9 And what are you doing now? 


A I am operations analysis officer, still in 


the government bond function of the bank. 

(@) In 1966 I helieve you said you were in 
personnel relations? 

A That's riqht. 

a) Would you please tell us what that involved? 

A I worked in the area of promotions, transfers 
bhatween divisions, and personnel counseling. 


0 Did you have anything to do with securities 


at that time? 

A No, I did not. 

9 In addition to being the fiscal agent of the 
Bureau of the Public Debt, does the Federal Reserve Bank 
have any other functions? 


A Yes, it does. 
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a) Would you describe some of its functions, 
please? 

A It is responsible for the ronetary policy 
of the country with respect to the purchase and sale 
of securities, and that's apart from fiscal agency 
function. It serves as a central bank of the United 
States in relationships with foreiqn central banks and 
foreiqn governments. 


. 


Those are the major areas that it is involved 


(a) Does it have dealings with banks throughout 
the City of New York? 

A Yes, it does. 

@) In a variety of areas? 

A I'm. Sorry? 

a) In a variety of areas? 

A Yes, it does. 

@) bo you know whether it was a common practice 


in 1966 for banks or stockbrokers to report to the Federal 


Reserve Bank that there were missing or stolen securi- 


ties? 
MR. JULIEN: I will object to that, if 
vour llonor please. Outside the scope of direct examinge- 


tion, for one thing, and secondly, his familiarity or 
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basis for that kind of an opinion has not vet been 
elicited. 
THE COURT: Overruled. You may 
answer the question. 
THLE WITNESSe Would you read the question. 
(Question read.) 
A No, 2 don’t. 
a) You do not know whether that was done? 
that what you are saying? 
A I do not know whether it was a common 
practice. 
a) Was it done: at all, to your knowledge? 
NR. JULIE: That I object to. 
THE COURT: I will let him answer it. 
Was it done at all? 
a) Yes. 
A I can't answer because I was not in the 
government bond division at that time. 
r@) When if you odn't know whether such reports 
were made, you would not know whether anv list was kept 


of those reports, is that true? 


A NO, that is not true. 


Q Wall, would you please explain how you can 


know, in 1966, that such lists weren't maintained by 
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someone on behalf of the 'ederal Reserve Rank? 

A In 1958 the Treasury Deaprtment issued instruc- 
tions to the Federal Reserve Banks instructing them not 
to maintain lists of either missing inn stolen securities 
and not to take any action such as a stop payment 
action with respect to such securities, and they were 
told to destroy any lists that they niaht have in their 
possession at the time. 

HR. JULIEN: Yhe witness dropped his voice at 
the tail end. 

(Answer read. ) 

Who did vou sav issued that directive? 

A The Treasurv Department, the Bureau of 
the Public Debt. 

(a) That would be -- 

A That is a bureau in the Treasury Department. 

bo you know why they issued that directive? 

MR. JULIEN: That I object to. 

THE COURT: I will sustain the objection 
to that question. 

a) Isit not the policy of the Bureau of the 
Public Debt to take no steps to interfere with the re- 
negotiabilityv of its securities? 


tm. JULIEN: Objection. 
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I qualified the answer to that. 


THE COURT: qualified the answer. 
MR. JULIEN: All. riqht. 

(@) Is the Federal Reserve Bank responsible to 
and subordinate to the Bureau of the Public Debt? 

A I have some difficulty with the way vou 
phrase that. It's only a fiscal agent of the United 
States, and in transactions with that relationship, it 
would be, yes. > 

@) Only to the extent that it is the fiscal 
agent? 

A The fiscal agent with resnonsibility. 

@) Therefore, a directive issued by the Bureau 
of the Public Debt would onlv be with respect to the 
activities of the Federal hkeserve Ran): as fiscal aqent, 
is that correct? 

A That's correct. 

Q Now, as fiscal agent of the Bureau of the 
Public Debt, the Federal Reserve Rank enqages in 
denominational exchanges, is that correct? 

A Yes. 

9 Would you explain to the court, please, 
what denominational exchanges area? 


A this is the exchange of a ‘i'reasury security 
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of a particular denomination for a like amount of the 
same issu: of securities but of different denominations. 
An example would be a $10,000 bond paid in exchange for 
two $5000 bonds. 

@) In addition, is it not correct that th. 
Federal Reserve Bank, as fiscal aqent for the Bureau of 
the Public Debt, reuceas securities upon maturity? 

A 

9) Are those the two basic functions which it 
perforns as fiscal agent for the Bureau of the Public 
Debt? 

A There are others, but those are the two 
basic, 

fe) The directive which was received by the 
Bureau of the Public Debt was intended, was it uot, 
you know, to pernit denominational exchanges or rea- 
demptions to take place without there heing any record 
which would prevent that from taling place because of 
the report that the securities in question were missing 
or stolen, is that correct? 

MR. JULIEN: Already been asked. 
witness said he was not qualified to answer. 
THE COURT: Sustained, 


i. HART: Your Honor, the witness 


